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United States Court of Appeals for the 
District of Columbia 


A District Court of the United States for the 

District of Columbia 

Civil Action No. 1326 

Bank of America National Trust & Savings Association, 
a National Banking Association, Plaintiff , 

v. 

William 0. Douglas. George C. Mathews. Robert E. Healy, 
Jerome N. Frank. Francis P. Brassor and Henry 
Fitts, Defendants. 

United States of America. 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed January 16 1939 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 1326 

Bank of America National Trust & Savings Association, 
a National Banking Association, No. 1 Powell Street, 
San Francisco, California, Plaintiff . 

v. 

William (). Douglas, George C. Mathews, Robert PI. Healy, 
Jerome N. Frank, Francis P. Brassor and Henry Fitts, 
Pennsylvania Ave. & 18th St., X. W., Washington, 
D. C., Defendants. 

Complaint for Injunction and Declaratory Relief 

For cause of action against the Defendants, Plaintiff al¬ 
leges that: 
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1. This action arises under the Act of December 23, 1913, 
Chapter 6, 38 Stat. 231. as amended, United States Code, 
Title 12. Sections 221-322, inclusive, and in particular Sec¬ 
tion 484 thereof, said Act being known as the Federal Re¬ 
serve Act; the Act of June 3. 1864, Chapter 106, 13 Stat. 
100, as amended. United States (’ode, Title 12, Sections 
21-213. inclusive, said Act beinjr known as the National 
Bank Act; the Act of June 6. 1934, Chapter 404, 48 Stat. 
881. as amended. United States Code, Title 13, Section 78, 
known as the Securities Exchange Act of 1934; and the Act 
of June 14. 1934. Chapter 312, 48 Stat. 955, as amended, 
United States Code. Title 28, Section 400, known as the 
Federal Deelaratorv Judgment Act. 

2. Plaintiff is a national banking association organized 
and existing under and by virtue of the banking laws of 
the United States of America, is a member of the Federal 

Reserve System under the Acts of Congress with re- 
2 gard thereto, is an insured bank under the Federal 

Deposit Insurance Corporation, and has its princi¬ 
pal place of business in the City and County of San Fran¬ 
cisco. State of California. 

3. Defendant William (). Douglas is Chairman, and De¬ 
fendants George C. Mathews, Robert E. Healy and Jerome 
X. Frank are members of the Securities and Exchange 
Commission (hereinafter sometimes called the “Commis¬ 
sion*’). created and established by Section 4 of the Securi¬ 
ties Exchange Act of 1934, above cited. Although purport¬ 
ing to act in their official capacity as such Commission in 
the matters and respects hereinafter set forth, said De¬ 
fendants have acted and are acting in those respects without 
authority of law and in violation of statutes of the United 
States. Consequently, said Defendants can not justify 
Such acts by virtue of their official positions, and they are 
subject to be sued and are sued herein personally. 

4. Defendant Francis P. Brassor is Secretary and De¬ 
fendant Henry Fitts is an officer of the Commission. Al¬ 
though purporting to act in these official capacities in the 
matters and respects hereinafter set forth, said Defendants 
have acted and are acting in those respects without author¬ 
ity of law and in violation of statutes of the United States. 
Consequently, said Defendants can not justify such acts by 
virtue of their official position, and they are subject to be 
sued and are sued herein personally. 
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5. All of the Defendants named herein, with the excep¬ 
tion of Henry Fitts, reside in and have their offices in the 
District of Columbia. Said Henrv Fitts resides in Chi- 
cago, Illinois. 

6. Transamerica Corporation is a corporation organ¬ 
ized and existing under and bv virtue of the laws of the 
State of Delaware, and having its principal office in Wil¬ 
mington, Delaware. Prior to July 31. 1937, Trans- 

3 america Corporation owned a majority of the vot¬ 
ing stock of Plaintiff. On or about July 31, 1937, 
Transamerica Corporation disposed of approximately fifty- 
eight per cent. (38%) of the shares in Plaintiff, and at 
no time since that date has Transamerica Corporation 
owned a majority of the stock of Plaintiff or been in con¬ 
trol of Plaintiff. 

7. Pursuant to Section 12 of the Securities Exchange Act 
of 1934, above cited, (hereinafter sometimes called the 
“Act”) Transamerica Corporation on or about August 7, 
1937, filed its application with the Commission and with 
the New York Stock Exchange, the Los Angeles Stock Ex¬ 
change, and, by amendment, the San Francisco Stock Ex¬ 
change, for registration of its outstanding capital stock, 
consisting of 11,590.784 shares of the par value of $2.00 each. 
This application became effective on September 10, 1937, 
and since that time the stock of said Corporation has been 
traded on said Exchanges as a registered stock under the 
Act. The shares of Plaintiff are not registered on any 
National Securities Exchange. 

8. Because of the fact that on December 31, 1936, Trans¬ 
america Corporation owned substantially all of the capital 
stock of Plaintiff and also of First National Bank in Reno, 
a national banking association, and of Bank of America 
(California), a banking corporation organized and exist¬ 
ing under the laws of the State of California, Transameri¬ 
ca Corporation was required by the rules of the Commis¬ 
sion to file, and did file with its application for registration, 
a combined balance sheet of Plaintiff and said other banks. 
As required by Sections 12 (b) (1) and 13 (b) of the Act, 
and by the rules and regulations of the Commission, said 
combined balance sheet, insofar as it contained informa¬ 
tion concerning Plaintiff, was prepared from and in sub¬ 
stantially the same form as the “Report of Condition” 
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of Plaintiff as of December 31, 1936, prescribed by the 
Comptroller of the Currency and filed with him by 

4 ! Plaintiff. By reason of the aforementioned owner¬ 

ship of the stock of said banks, Transamerica Cor¬ 
poration was also required by the rules and regulations 
of the Commission to file, and did file accompanying its 
application for registration, combined profit and loss state¬ 
ments for said banks for the calendar years 1934, 1935, and 
1936. As required by Sections 12 (b) (1) and 13 (b) of 
the Act and by the rules and regulations of the Commission, 
said combined profit and loss statements, insofar as they 
contained information concerning Plaintiff, were prepared 
from and in substantially the same form as the “"Reports 
of Earnings and Dividends*’ of Plaintiff for those years 
prescribed by the Comptroller of the Currency and filed 
with him. Said “Report of Condition” and “Reports of 
Earnings and Dividends” of Plaintiff so filed by Trans¬ 
america Corporation conformed in all respects to the re¬ 
quirements of law, the rules and regulations of the Comp¬ 
troller of the Currency and to the accounting practices pre¬ 
scribed by him, and these reports have been accepted by 
him as in all respects full, true, and correct, and in accor¬ 
dance with the law and regulations and accounting practices 
approved and required by him. 

9. On or about November 25, 1938, there was served on 
Transamerica Corporation a purported order (hereinafter 
sometimes called the “Order”) entitled “In the Matter 
of Proceeding under Section 19 (a) (2) of the Securities 
Exchange Act of 1934. as Amended, to Determine whether 
the registration of Transamerica Corporation. Capital 
Stock, $2.00 Par Value, should be suspended or with¬ 
drawn”. the order being designated “Order for Hearing 
and Designating Officer to Take Testimony”, and purport¬ 
ing to be signed by Defendant Francis P. Brassor. In 
the Order it was stated that a public hearing would be held 
to determine whether Transamerica Corporation has failed 
to comply with Sections 12 (b), 13 (a), and 13 (b) of the 
Act and the rules, regulations and forms promul- 

5 gated thereunder, in certain respects set forth in 
the order. Also, by the Order Defendant Henry 

Fitts was designed to administer oaths, subpoena wit¬ 
nesses. compel their attendance, take evidence, and re- 
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quire the production of any books, papers, correspondence, 
memoranda, or other records deemed relevant or material 
to the inquiry, the taking of testimony to begin in Wash¬ 
ington, D. C., on the 16th day of January, 1939, at the hour 
of ten o’clock a.m. 

10. Certain matters set forth in the Order to be inves¬ 
tigated in the proceeding relate not to Transamerica Cor¬ 
poration, the registrant, but to Plaintiff, and said Defen¬ 
dants are attempting to use this proceeding against Trans¬ 
america Corporation as an excuse to make an arbitrary, 
oppressive, and unlawful visitation upon Plaintiff. 

11. On January 12, 1939, there was served on Russell G. 
Smith, Cashier of the Plaintiff, a subpoena duces tecum 
purporting to be issued under the authority of the Defen¬ 
dants Douglas, Mathews, Healy and Frank as the Commis¬ 
sion, and purporting to be signed by Defendant Mathews 
as a member of the Commission. Said subpoena directed 
said Russell G. Smith to appear at the hearing on January 
16, above referred to, and to bring with him substantially 
all the records, books, and documents of Plaintiff relat¬ 
ing to its financial condition on December 31, 1936. On 
January 13, 1939, there was served on Louis Ferrari, Vice 
President of the Plaintiff a subpoena duces tecum purport¬ 
ing to be issued under the authority of the Defendants 
Douglas, Mathews, Healy and Frank as the Commission, 
and purporting to be signed by Defendant Mathews as a 
member of the Commission. Said subpoena directed said 
Louis Ferrari to appear at the hearing on January 16, 
above referred to, and to bring with him all loan and dis¬ 
count records, collateral records, appraisal records, charged 
off loan and discount records, loan approval records, and 
all other records relating to numerous specified loans made 
by the Plaintiff. Plaintiff is informed and believes, and 

based on such information and belief, alleges that 
6 the Defendants have served or are about to serve 

similar and supplementary subpoenas on other offi¬ 
cers and agents of Plaintiff and individuals connected with 
Plaintiff, which will call for additional records of Plaintiff 
concerning the accounts of its borrowers and customers, 
and that by the use of all of said subpoenas Defendants in¬ 
tend to make their own independent appraisal and valua¬ 
tion of the assets of Plaintiff and to make an investigation 
of the reserves of Plaintiff on December 31, 1936. 
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12. The Congress of the United States, by appropriate 
Acts passed from time to time, has set up a national bank¬ 
ing svstem and a Federal Reserve Svsteni for the United 
States with complete provision for examination, correction, 
and regulation of accounting practices and maintenance of 
sound and adequate management. These statutes place in 
the Comptroller of the Currency the power and duty of ex¬ 
amining and regulating the financial affairs and accounting 
practices of national banks and the form of its “Report 
of Condition** and “Reports of Earnings and Dividends”. 
Under these statutes each national bank, including Plain¬ 
tiff, is examined at least twice each calendar year by that 
officer, and each national banking association is required to 
make not less than three reports during each year to the 
Comptroller of the Currency, exhibiting in detail the re¬ 
sources and liabilities of the association and to publish said 
reports of condition in a newspaper at the place where the 
association is established. The effect of these statutes is 
to vest in the Comptroller of the Currency complete au¬ 
thority over the management of the affairs of national 
banks, including Plaintiff, supplemented by the authority 
in particular matters granted to the Board of Governors of 
the Federal Reserve System and the directors of the Fed¬ 
eral Deposit Insurance Corporation. In order to prevent 
any other persons whatsoever from attempting to usurp or 
exercise any of the powers so granted to the Comp- 
7 troller of the Currency, Congress enacted Chapter 
6, Section 21. of the Act of December 23,1913, United 
States Code. Title 12. Section 484, providing that no bank 
shall be subject to any visitorial powers other than such as 
are authorized by law, or vested in the courts of justice, or 
such as shall be or shall have been exercised or directed by 
Congress, or bv either House thereof, or bv anv committee 
of Congress, or by either House duly authorized. The Com¬ 
mission is not authorized by law to exercise any visitorial 
powers over national banks. 

1 13. Defendants, through the Order and subpoenas here¬ 
inbefore referred to, are attempting to make a public ex¬ 
amination of Plaintiff’s books, records, and affairs as a 
means of directly or indirectly imposing upon Plaintiff De¬ 
fendants’ own ideas of the accounting and financial meth¬ 
ods which Plaintiff should follow. Since Plaintiff is already 


VS. DOUGLAS ET AL. 


7 

following and complying with the accounting and financial 
methods prescribed by law and by the officers of the Gov¬ 
ernment given statutory power over such affairs, it is evi¬ 
dent that Defendants are attempting by these acts to force 
Plaintiff to adopt business, accounting, and financial meth¬ 
ods different from those prescribed or authorized by the 
proper officials and agencies of the Government. This is 
clearly an illegal and unwarranted attempt by Defendants 
to exercise without authority of Congress visitorial powers 
over Plaintiff and an attempt thereby to force Plaintiff to 
follow the different and conflicting instructions of two sep¬ 
arate agencies of the Government, a result not tolerable 
and inevitably leading to utter confusion in the administra¬ 
tion of the national banking laws and a result which is 
sought to be prevented by Congress through the enactment 
of the law forbidding exercise of visitorial powers over 

banks bv anvone not dulv authorized. Plaintiff has not 
• • • 

withheld and has no desire to and could not withhold any 
information concerning its affairs from anv officer of 
S the Government or any other person lawfully en¬ 
titled to it. The proper officers of the United States 
already have full information on all matters concerning 
Plaintiff's financial condition and have repeatedly exam¬ 
ined and considered in detail every item in Plaintiff’s books 
and records. In the report of the national bank examiners 
made to the Comptroller of the Currency as of October 14, 
1936, (the last preceding report prior to the December 31, 
1936, “Deport of Condition" included in the above men¬ 
tioned application for registration of Transamerica Cor¬ 
poration) the said national bank examiners found that the 
net sound capital of Plaintiff exceeded by several million 
dollars the combined capital, surplus, and undivided profits 
of Plaintiff shown on its books and its published statements 
and also exceeded by several million dollars the amount at 
which Transamerica Corporation carried its investment in 
the stock of Plaintiff. Plaintiff, as a national banking 
association, is an instrumentality of the United States, op¬ 
erates under the provisions of the national banking laws 
and is under the constant supervision of the Comptroller of 
the Currency. Plaintiff can not submit to an unconscion¬ 
able attempt to force it into the position of being subject 
to the different and conflicting determinations and instruc- 
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tions of separate agencies of the Government. The at¬ 
tempt of Defendants to exercise visitorial powers over 
Plaintiff constitutes an illegal and unwarranted invasion 
of the business and property rights of Plaintiff. 

14. The Act itself by clear implication forbids the Com¬ 
mission from investigating the financial condition or ap¬ 
praising the assets of a national bank. Section 13 (b) of 
the Act provides as follows: 

“The Commission may prescribe, in regard to reports 
made pursuant to this title, the form or forms in which the 
required information shall be set forth, the items or details 
to be shown in the balance sheet and the earning statement, 
a lid the methods to be followed in the preparation of re¬ 
ports. in the appraisal or valuation of assets and liabilities, 
in the determination of depreciation and depletion, 
9 in the differentiation of recurring and nonrecurring 
income, in the differentiation of investment and op¬ 
erating income, and in the preparation, where the Commis¬ 
sion deems it necessary or desirable, of separate and/or 
consolidated balance sheets or income accounts of any per¬ 
son directly or indirectly controlling or controlled by the 
issuer, or any person under direct or indirect common con¬ 
trol with the issuer; but in the case of the reports of any 
person whose methods of accounting arc prescribed under 
the provisions of any law of the United States, or any rule 
or regulation thereunder, the rules and regulations of the 
Commission with respect to reports shall not be incon¬ 
sistent with the requirements imposed by such law or rule 
or regulation in respect of the same subject matter , and, in 
the case of carriers subject to the provisions of section 20 
of the Interstate Commerce Act, as amended, or carriers 
required pursuant to any other Act of Congress to make 
reports of the same general character as those required 
under such section 20, shall permit such carriers to file with 
the Commission and the exchange duplicate copies of the 
reports and other documents filed with the Interstate Com¬ 
merce Commission, or with the governmental authority ad¬ 
ministering such other Act of Congress, in lieu of the re¬ 
ports, information and documents required under this sec¬ 
tion and section 12 in respect of the same subject matter.” 
(Italics supplied) 


VS. DOUGLAS ET AL 


9 


The foregoing provisions deprive the Commission of any 
jurisdiction over the accounting of national banks, since 
the reports of national banks and their methods of account¬ 
ing are prescribed by the Comptroller of the Currency 
under the banking laws of the United States. The condi¬ 
tion of any national bank, as reported to the Comptroller of 
the Currency on forms prescribed by him and in accordance 
with principles established by the banking laws of the 
United States, can not be challenged or reviewed or over¬ 
ridden bv the Commission. 

15. By this illegal and unwarranted action of Defen¬ 
dants, Plaintiff is threatened with imminent and irrepara¬ 
ble injury. A public inquisition into the financial condition 
of a national bank is an unprecedented proceeding, and a 
further broadcasting of the false, misleading and destruc¬ 
tive intimations which are included in the order with regard 
to the condition of Plaintiff, by the service of said sub¬ 
poenas, the taking of any steps to contest the same, and a 
protracted public hearing thereon, even though such in¬ 
timations are ultimately proved in the hearing itself to be 
entirely baseless, nevertheless, threaten Plaintiff 
10 with irreparable injury and loss of public confidence. 

Moreover, the mere disclosure of the names and 
financial condition of a national bank’s borrowers would of 
itself cause irreparable injury to such national bank. 
Furthermore, portions of the records specified in said sub¬ 
poenas are situated in each of the 494 banking houses op¬ 
erated by Plaintiff and preparation for compliance with 
these subpoenas would take more than two weeks' time of 
many employees and involve great expense. Moreover, the 
records demanded by Defendants include all of the records 
of loans and discounts, records of collateral, loan approval 
records, investment records, records of appraisal, con¬ 
tracts, pledges and other agreements relating to loans and 
discounts owned by the Bank as of December 31. 1936; 
many of these loans and discounts are still included in the 
loans and discounts now held by the Bank, and said loans 
and discounts are being constantly supervised by credit 
supervisors of the Bank and other officers of the Bank 
charged with the administration and collection of said 
loans: and to remove these records would seriously hamper 
the Bank in the proper administration and collection of 
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said loans. Plaintiff, therefore, alleges not only that this 
Court should declare the steps taken and threatened to be 
taken by Defendants in issuing and threatening to issue 
subpoenas for the purpose of securing the books and rec¬ 
ords of Plaintiff to be illegal and an improper invasion of 
the rights of Plaintiff, but also that this Court should issue 
a temporary restraining order and preliminary and per¬ 
manent injunctions against Defendants forbidding them to 
issue, enforce or make effective any subpoenas or to take 
any other steps directed to the securing of the books and 
records of Plaintiff or in any way to the examination of the 
affairs of Plaintiff. 

16. Section 21 (c) of the said Securities Exchange Act 
provides as follows: 

11 “(c) In case of contumacy by, or refusal to obey 
a subpoena issued to, any person, the Commission 

make invoke the aid of any court of the United States with¬ 
in the jurisdiction of which such investigation or proceed¬ 
ing is carried on, or where such person resides or carries 
on business, in requiring the attendance and testimony of 
witnesses and the production of books, papers, correspon¬ 
dence, memoranda, and other records. And such court may 
issue an order requiring such person to appear before the 
Commission or member or officer designated by the Com¬ 
mission, there to produce records, if so ordered, or to give 
testimony touching the matter under investigation or in 
question; and any failure to obey such order of the court 
may be punished by such court as a contempt thereof. All 
process in any such case may be served in the judicial dis¬ 
trict whereof such person is an inhabitant or wherever he 
may be found. Any person who shall, without just cause, 
fail or refuse to attend and testify or to answer any lawful 
inquiry or to produce books, papers, correspondence, mem¬ 
oranda, and other records, if in his power so to do, in obedi¬ 
ence to the subpoena of the Commission, shall be guilty of a 
misdemeanor and, upon conviction, shall be subject to a 
fine of not more than $1,000 or to imprisonment for a term 
of not more than one Year, or both.” 

By reason of these provisions all officers and agents of 
Plaintiff subpoenaed to appear before Defendants to tes¬ 
tify concerning the affairs of Plaintiff and to produce books 
and records of Plaintiff subject themselves, upon refusal to 
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obey the subpoena, to drastic* penalties if the subpoena 
should be found to be lawful and proper. These penalties 
are specifically for violation of the Commission’s subpoena 
and are entirely separate and apart from the penalty of 
punishment for contempt for failure to obey any order of a 
court secured by the Commission requiring a person to ap¬ 
pear before the Commission. Plaintiff should not be re¬ 
quired to subject its officers and agents to the possibility of 
such penalties in order to determine the legality of the at¬ 
tempt being made by Defendants to examine Plaintiff’s 
books and records, but on the contrary Plaintiff is entitled 
in this action to a declaratory judgment that Defendants 
are acting illegally and beyond their lawful authority, and 
to protection by injunction against the issuance and effec¬ 
tiveness of any subpoenas directed to the examination of 
Plaintiff's books and records. 

17. The Plaintiff alleges that the Defendants have se¬ 
cured from the Treasury Department certain reports 
12 of bank examiners with regard to the affairs and con¬ 
dition of the Plaintiff. The obtaining of these re¬ 
ports was improper and illegal, since the banking laws ex¬ 
pressly provide that the reports of examination of a na¬ 
tional bank are confidential. By the provisions of United 
States Code, Title 12, Section 481, the Comptroller of the 
Currency himself can not publish the report of his exam¬ 
ination of any national banking association except under 
severely restricted limitations calculated to protect the 
banking association, which in this case were not observed. 
By the provisions of United States Code, Title 12, Section 
1091: Title 15, Section 60S: and Title 12, Section 1442, the 
Comptroller of the Currency is authorized under certain 
conditions to make available such reports for confidential 
use by the Federal Intermediate Credit Banks, the Recon¬ 
struction Finance Corporation, and the Federal Home Loan 
Board and the Federal Home Loan Banks, respectively. 
There is no provision of law which authorizes the Comp¬ 
troller of the Currency to make such reports available to 
the Commission for confidential use or for any other pur¬ 
pose whatsoever. The information contained in the above- 
mentioned reports was obtained by the Defendants solely 
from the reports so illegally secured and was used by them 
as a means, and the sole means, of drafting the subpoenas 
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above described. For this reason the subpoenas are illegal, 
void, and of no force and effect, and Plaintiff is entitled to 
a declaratory judgment to that effect and to injunctive re¬ 
lief against any attempt on the part of Defendants to issue, 
enforce, or make effective such subpoenas. 

18. Although the contents of the reports of bank examin¬ 
ers illegally secured by Defendants, as set forth in the para¬ 
graph just preceding, are by law made confidential, Defen¬ 
dants have, in violation of such law, publicized certain in¬ 
formation contained in those reports and threaten to pub¬ 
licize further information taken therefrom. Defendants 
have no right or authority in law to possession of said 
reports and have no right or authority to make the 
13 contents thereof public. The disclosure of this pri¬ 
vate information to the public, even though such in¬ 
formation would, as Plaintiff knows, indicate and establish 
the complete soundness of Plaintiff, would operate to the 
great and irreparable damage of Plaintiff in that it would 
publicize the personal affairs of customers of Plaintiff and 
would tend to destroy the confidential relationship existing 
between Plaintiff and its customers and thus injure Plain¬ 
tiff in the carrying on of its banking business. Further¬ 
more, said information has been presented in a partial and 
biased form, and the Plaintiff is informed and believes and, 
therefore, alleges that the sole purpose of presenting said 
information is an attempt to sustain the false imputations 
and conclusions made by Defendants in said purported or¬ 
der and by reason of the manner by which said information 
has been presented by Defendants in the past, Plaintiff has 
reasonable grounds to fear that said information will be 
publicized by Defendants in the future in the same partial 
and misleading form; and the result of presenting said in¬ 
formation in such partial and misleading form is to give an 
incorrect picture of the financial condition of Plaintiff, with 
the resulting tendency to injure the confidence of the pub¬ 
lic in Plaintiff. To protect itself* against this imminent and 
irreparable injury from the illegal actions of Defendants, 
Plaintiff is entitled in this proceeding to injunctive relief 
against the publicizing of any information from reports 
of bank examiners which have been secured or which may 
be secured by Defendants. 

Wherefore, Plaintiff demands that the Court adjudge and 
declare: 
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1. That neither the Defendants nor any of them have the 
right by subpoena or otherwise to secure possession of, ac¬ 
cess to or to examine the books and records of Plaintiff for 
the purpose of investigating Plaintiff's financial condition 
or Plaintiff’s accounting practices or banking opera¬ 
tions. 

14 2. That neither the Defendants nor any of them 
are entitled to secure access to or any information 

from any reports of any National Bank Examiner concern¬ 
ing Plaintiff. 

3. That neither the Defendants nor any of them are en¬ 
titled to make public any information secured from any re¬ 
port of the National Bank Examiners with regard to the 
Plaintiff. 

4. That the Defendants and each of them be temporarily 
restrained and be preliminarily and permanently enjoined 
from issuing, enforcing, or making effective, and from di¬ 
recting or authorizing any other person to issue, enforce, 
or make effective, any subpoena directed to an officer, di¬ 
rector, or employee of Plaintiff, or to any other person 
whatsoever, or from taking any other steps of any kind to 
secure the production of books and records of Plaintiff for 
the purpose of investigating the earnings, financial condi¬ 
tion or business or accounting practices of Plaintiff as of 
December 31, 1936, or any other date. 

5. That Defendants and each of them be temporarily re¬ 
strained and be preliminarily and permanently enjoined 
from securing any reports of National Bank Examiners 
with regard to Plaintiff, and that Defendants and each of 
them further be temporarily restrained and be prelimina¬ 
rily and permanently enjoined from making public, issuing 

any subpoenas, or basing any investigation or in- 

15 quiries on any information which they have or may 
receive through any report of a National Bank Ex¬ 
aminer with regard to Plaintiff. 

DONALD R. RICHBERG 
WILLIAM STANLEY 
T. W. DAHLQUIST 
CHARLES W. COLLINS 
Attorneys for Plaintiff. 
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City of 'Washington, 

District of Columbia, ss : 

L. M. Giannini, being first duly sworn, on oath deposes 
and says that lie is President of the Plaintiff herein; that 
he has read the foregoing complaint, is familiar with the 
facts contained therein; that the matters alleged of his own 
knowledge are true and those alleged on information and 
belief he believes to be true. 

L. M. GIANNINI 


Subscribed and sworn to before me, a Notary Public, in 
and for the District of Columbia, on this 16th day of Janu¬ 
ary, 1939. 

RUTH M. KELM, 

Notary Public, D. C. 

(Seal) My Commission Expires December 16, 1940. 

16 Joint and Several Answer of Defendants to 

Complaint 

Filed January 27, 1939 


Now come William O. Douglas, George C. Mathews, Rob¬ 
ert E. Healv, Jerome N. Frank, Francis P. Brassor, and 
Henry Fitts, the defendants herein, by Chester T. Lane, 
their attorney, and for answer to the complaint these de¬ 
fendants, and each of them severally, say as follows: 

First Defense 

The complaint fails to state any claim against the de¬ 
fendants herein, or any of them, upon which any relief 
can be granted. 

Second Defense 

This Court lacks jurisdiction of the subject matter of 
this suit in that, 

(a) the legality of the subpenas issued by the Commission 
cannot be tested in this injunctive proceeding for the rea¬ 
son that Section 21(c) of the Securities Exchange Act 
provides an adequate and exclusive statutory remedy 
17 for the adjudication of this question; 
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(b) tlie plaintiff by this suit seeks by indirection 
prematurely to review preliminary and procedural orders 
of the Securities and Exchange Commission which are not 
subject to judicial review at this time; 

(c) Congress in Section 25(a) of the Securities Exchange 
Act has conferred upon certain designated Circuit Courts 
of Appeals and upon the Court of Appeals for the District 
of Columbia exclusive jurisdiction to review such orders of 
the Securities and Exchange Commission as are review- 
able ; 

(d) the Federal Declaratory Judgment Act (4S Stat. 955, 
as amended by 49 Stat. 1027, 28 IT. S. C. Sec. 400 [Supp. 
193S]) does not authorize a court to declare administrative 
action invalid where the court lacks jurisdiction under set¬ 
tled principles to enjoin such action; 

(e) and for other reasons apparent of record. 

Third Defense 

1. Defendants deny the averments contained in the second 
and third sentences in both paragraph 3 and in paragraph 
4 of the complaint: and defendants affirmatively state that 
they, and each of them, were acting, with respect to all 
acts and conduct complained of in the complaint, in their 
respective official capacities and pursuant to and in ac¬ 
cordance with the laws of the United States. 

IS 2. Defendants deny the averments contained in 
paragraph 6 of the complaint that Transamerica 
Corporation has not been in control of the plaintiff since 
July 31, 1937; defendants further affirmatively aver that 
prior to July 31, 1937, Transamerica Corporation owned 
99.65% of the capital stock of plaintiff. 

3. Defendants are without knowledge or information suf¬ 
ficient to form a belief as to the truth of the averments in 
the second and fourth sentences of paragraph 8 of the com¬ 
plaint, except the averment with respect to the require¬ 
ments of Section 12(b) and Section 13(b) of the Securities 
Exchange Act. Defendants deny each and all of the aver¬ 
ments in the last sentence of paragraph S and affirmatively 
aver that the Comptroller of the Currency has not issued 
any rules or regulations prescribing any accounting meth¬ 
ods or practices for national banks and that he is not re¬ 
quired by law to do so. 
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4. Defendants deny each and all of the averments in par¬ 
agraph 10 of the complaint. 

5. Defendants deny each and all of the averments in par¬ 
agraph 12 of the complaint except the averment in the sec¬ 
ond sentence that the Comptroller of the Currency has the 
power and duty of examining national banks and providing 
the form of their “Reports of Condition” and of their “Re¬ 
ports of Earnings and Dividends”, and except the aver¬ 
ments in the third sentence of paragraph 12. 

6. Defendants deny each and all of the averments of 
paragraph 13 of the complaint except the averment that 
plaintiff is a national banking association. Defendants 

affirmatively aver that the reports of the national 
19 bank examiners referred to in paragraph 13 of the 
complaint have repeatedly criticized the conduct of 
the plaintiff and its officers. Defendants affirmatively aver 
that the acts and conduct of the Commission complained 
of in the complaint do not constitute the exercise of visi- 
torial power over plaintiff. In the alternative, defendants 
aver that if any of such acts or conduct constitute an exer¬ 
cise of visitorial power over the plaintiff, the exercise of 
such visitorial power is authorized by law. 

7. Defendants deny each and all of the averments in par¬ 
agraph 14 of the complaint except the averment in the sec¬ 
ond sentence thereof. 

8. The defendants deny each and all of the averments of 
the first, second, third and sixth sentences of paragraph 15 
hnd the averment in the fifth sentence thereof to the effect 
that compliance by the plaintiff with the Commission’s 
subpenas would seriously hamper the plaintiff in the proper 
administration and collection of its loans. The defendants 
are without knowledge or information sufficient to form a 
belief as to the truth of the averments in the fourth sentence 
of paragraph 15. 

9. The defendants deny each and all of the averments 
in paragraph 16 of the complaint except the averment con¬ 
tained in the first sentence thereof. 

10. Defendants deny each and all of the averments in 
paragraph 17 of the complaint except the averments con¬ 
tained in the first and fourth sentences thereof. 

11. Defendants deny each and all of the averments con¬ 
tained in paragraph 18 of the complaint. Defendants af- 
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firmatively aver that neither the Secretary of the Trea¬ 
sury in furnishing information to the Commission 

20 nor the Commission in using such information has 
acted contrary to law, but on the contrary that each 

has acted in strict compliance with the letter and spirit of 
existing law. 

Fourth Defense 

Plaintiff has bv its conduct and bv its delav disabled 
itself from obtaining the relief prayed for in its complaint. 
The proceeding referred to in the complaint was instituted 
on November 22. 1938, by the order described in paragraph 
9 of the complaint, which order was served on plaintiff on 
November 25,1938: and said proceeding, by said order, was 
set for hearing on January 16, 1939. Although plaintiff 
had almost two months in which to institute this suit, it did 
not see fit to do so until January 16, 1939, the very morning 
on which the hearings in the proceeding ordered by the 
Commission were begun. 

CHESTER T. LANE, 
General Counsel , Securities and 
Exchange Commission. 
Attorney for Defendants. 

Received four copies of the foregoing “Joint and Several 
Answer of Defendants to Complaint” this 26th day of Jan- 
uarv, 1939. 

WILLIAM STANLEY, 

One of the Attorneys for Plaintiff. 

21 Findings of Fact and Conclusions of Laic 

Filed February 7, 1939 
# * * 

The Court finds the facts as follows: 

1. The Securities and Exchange Commission was created 
and established by the Securities Exchange Act of 1934. 

2. The defendant, William 0. Douglas, is Chairman, and 
the defendants, George C. Mathews, Robert E. Healy and 
Jerome N. Frank are Commissioners of said Securities and 
Exchange Commission. The defendant, Francis P. 
Brassor, is the Secretary of said Commission, and the de¬ 
fendant, Henry Fitts, is an officer thereof. 


IS BANK OF AMERICA NATION AT. TRUST & SAW ASSOC. &C. 


3. The plaintiff. Bank of America National Trust & Sav¬ 
ings Association, is a national banking association organ¬ 
ized and existing under and by virtue of the banking laws 
of the United States, and has its principal place of business 
in the City and County of San Francisco. State of Califor¬ 
nia. The plaintiff is a member of the Federal Reserve Sys¬ 
tem and is an insured bank under the Federal Deposit 

22 Insurance Corporation. The plaintiff has outstand¬ 
ing capital stock in an amount of $50,000,000, divided 
into four million shares of the par value of $12.50 per share, 
and as reported by it in its report of condition to the Comp¬ 
troller of the Currency, has total capital assets in excess of 
$114,000,000. 

4. Transamerica Corporation is a corporation organ¬ 
ized and existing under and by virtue of the laws of the 
State of Delaware. 

5. During the years 1034, 1935 and 1936, and up to July 
13. 1937, Transamerica Corporation owned, directly or 
through a wholly-owned subsidiary, 99.65% of the out¬ 
standing capital stock of the plaintiff. On July 15, 1937, 
Transamerica Corporation distributed to its own stockhold¬ 
ers approximately 58% of the shares of stock of the plain¬ 
tiff thus owned by it, and since said date has continued to 
hold approximately 42% of the outstanding capital stock 
of the plaintiff. At the present time the stock of Trans¬ 
america Corporation is in the hands of approximately 
200,000 stockholders, and the stock of the plaintiff, exclu¬ 
sive of the 42% held by Transamerica Corporation, is in 
the hands of approximately 144,000 stockholders. 

6. Transamerica Corporation, on August 7, 1937, filed 
with the Securities and Exchange Commission and with the 
New York and Los Angeles Stock Exchanges an applica¬ 
tion for registration of 11,590,7S4 shares of its capital stock 
of the par value of $2 per share. Transamerica Corpora¬ 
tion. on September 3, 1937, amended said application to 
include registration of said stock on the San Francisco 
Stock Exchange. Said application, as amended, became 
effective on September 10, 1937, and since that time said 

stock has been traded on said three stock exchanges 
1 23 as a registered stock under the Securities Exchange 
Act of 1934. The shares of the capital stock of the 
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plaintiff are not registered on any national securities ex¬ 
change. 

7. Transanierica Corporation filed with the Securities 
and Exchange Commission and with said three stock ex¬ 
changes three additional amendments to its said applica¬ 
tion for registration on October 27, 1937, June 27, 193S, and 
July 19, 1938, respectively. 

8. By reason of the fact that Transanierica Corporation, 
during the years 1934, 1935 and 1936, owned substantially 
all of the capital stock of the plaintiff. Transanierica Cor¬ 
poration was required by the Securities Exchange Act and 
by the rules of the Securities and Exchange Commission 
promulgated pursuant thereto, to include, and did include, 
in and as a part of its said application for registration, bal¬ 
ance sheets, profit and loss statements and other financial 
information with respect to the plaintiff for said years, 
combined with similar financial information regarding the 
First National Bank in Reno and Bank of America (Cali¬ 
fornia), substantially all the capital stock of which was like¬ 
wise owned by Transanierica Corporation. 

9. Transanierica Corporation, on June 27, 1938, filed with 
the Securities and Exchange Commission an annual report 
for the year 1937, which showed ownership by said corpo¬ 
ration of approximately 42% of the total outstanding stock 
of plaintiff. 

10. In the financial statements of Transanierica Corpo¬ 
ration filed with said application for registration 

24 the total assets of Transanierica Corporation, as of 
December 31, 1936, were carried at $176,596,016.18, 
and the investment of Transanierica Corporation in the 
capital stock of the plaintiff, as of the same date, was car¬ 
ried at $103,928,254.01, or approximately three-fifths of 
the total reported assets of Transanierica Corporation. In 
the financial statements of Transanierica Corporation filed 
with its annual report for the year 1937, the total assets of 
Transanierica Corporation were carried, as of December 
31, 1937, at $107,118,993.25, and the investment of Trans- 
america Corporation in the capital stock of the plaintiff, 
as of the same date, was carried at $44,608,155.35. 

11. On November 22, 1938. the Securities and Exchange 
Commission issued an order instituting a proceeding pur¬ 
suant to Section 19(a)(2) of the Securities Exchange Act 


20 BANK OF AMERICA NATIONAL TRUST & SAV. ASSOC. &C. 


of 1034 to determine whether Transamerica Corporation 
has failed to comply with Section 12(b) and Section 13(a) 
and (b) of that Act. as amended, and the rules, regulations 
and forms promulgated by the Commission thereunder, in 
the respects set forth in the order, and if so, whether it is 
necessary or appropriate for the protection of investors to 
suspend for a period not exceeding twelve months or to 
withdraw the registration of Transamerica Corporation’s 
Capital Stock, $2 par value, on the Xew York, Los Angeles, 


and San Francisco Stock 


Exchanges. 


Plaintiff herein is 


not a party to said proceeding. The order enumerates cer¬ 
tain specific statements contained in the application for reg¬ 
istration and the annual report filed by Transamerica Cor¬ 
poration, and more particularly in balance sheets 
23 and profit and loss statements of Transamerica Cor¬ 
poration and of certain of its subsidiaries, including 
balance sheets and profit and loss statements of the plain¬ 
tiff (filed in combination with similar statements of the 
First National Bank in Reno and Bank of America (Cali¬ 
fornia)), filed as a part of said application and of said an¬ 
nual report, which statements, the order states, the Se¬ 
curities and Exchange Commission has reason to believe 


to be false and misleading statements of material facts. 
The order notices a public hearing to be held in Washing¬ 
ton, D. (’., beginning January 16, 1939, designates said 
Henry Fitts as the officer to issue subpoenas for the pur¬ 
pose of such public hearing, and orders that the taking of 
testimonv thereon begin on Januarv 16, 1939. This order 
was published in the Federal Register for December 1, 
1938, and a copy thereof was served on Transamerica Cor¬ 
poration not later than December 2, 1938, and receipted for 
by the Bank of America X. T. & 8. A., Central Clearing 
office, 550 Montgomery Street, San Francisco, California. 
A copy of this order, Plaintiff’s Exhibit 1, is made a part 
of these findings of fact as fully as if set out at length 
herein. 


12. The Secretary of the Treasury has adopted regula¬ 
tions under Section 161 of the Revised Statutes of 1873 (5 
IT. S. C. ^ 22) governing the disclosure of information in 
the files of his Department. Pursuant to such regulations, 
the Secretary of the Treasury and the Comptroller of the 
Currency have followed the practice for many years of 
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making information contained in such bank examiners’ re¬ 
ports available to other officers, agencies and departments 
of the Federal government, including the Department of 
Justice, the Bureau of Internal Revenue, and receiv- 

26 ers of national banks. The reports themselves have 
been furnished repeatedly to receivers of national 

banks, and in at least two instances to the Department of 

Justice. The evidence does not disclose that anv such re- 

* 

ports, have ever been furnished to any officer, agency, or 
department of the Federal government for use in a public 
hearing, without the consent or approval of the national 
bank involved, except for use in criminal proceedings. 

13. The Securities and Exchange Commission, and rep¬ 
resentatives thereof, obtained from the Treasury Depart¬ 
ment, for the confidential use of the Commission, reports 
of national bank examiners with respect to the plaintiff for 
the period from 1931 to 1938, inclusive, and certain reports 
of examination of Transamerica Corporation. A written 
request for the use of said reports was made in a letter, 
dated November 17, 1938, from William 0. Douglas, as 
Chairman of the Commission, to the Secretary of the Trea¬ 
sury. The written consent of the Secretarv of the Trea- 
surv to the confidential use thereof by the Commission is 
contained in a letter dated November 19, 1938, from him to 
William O. Douglas, Chairman of the Commission. Upon 
a further written request, under date of November 23,1938, 
by William 0. Douglas as Chairman of the Commission, the 
Secretary of the Treasury in a letter sent on November 25, 
1938, to William 0. Douglas, as such Chairman, consented 
to the public official use by the Commission, in the proceed¬ 
ing against Transamerica Corporation under Section 19 
(a)(2) of the Securities Exchange Act of 1934, of such 
information obtained from certain specified national bank 

examiners’ reports with respect to plaintiff, and 

27 from certain specified reports of examination of 
Transamerica Corporation, as are or might become 

material or relevant in such proceedings. 

14. On January 10, 1939, the Securities and Exchange 
Commission issued a subpoena duces tecum to Russell G. 
Smith, cashier of the plaintiff herein, directing him to ap¬ 
pear at a hearing on January 16, 1939, in the proceeding 
under the Commission’s aforesaid order of November 22, 
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193S, and to bring with him and produce the books, papers 
and documents described therein. Said subpoena duces 
tecum was served upon him on January 12. 1939. On Jan- 
uarv 13, 1939. the Securities and Exchange Commission 
issued a subpoena duces tecum to Louis Ferrari, vice pres¬ 
ident of the plaintiff herein, directing; him to appear at said 
hearing: on January 10, 1939, in said proceedings and to 
bring with him and produce all loan and discount records, 
collateral records, appraisal records, charged off loan and 
discount records, loan approval records, and all other rec¬ 
ords relating to numerous specified loans made by plain¬ 
tiff. which loans were specifically identified in said sub¬ 
poena. Said subpoena duces tecum was served upon him 
oh January 13. 1939. Said subpoena duces tecum served on 
Louis Ferrari was based solely upon information derived 
from reports of the national bank examiners furnished to 
the Securities and Exchange Commission bv the Seeretarv 
of the Treasury. The Securities and Exchange Commis¬ 
sion intends to serve similar and supplementary subpoenas 
on other officers and agents of plaintiff herein and individu¬ 
als connected with plaintiff, which will call for additional 
records of plaintiff concerning the accounts of its 
28 borrowers and customers, and by the use of all of 


said subpoenas the Securities and Exchange Com¬ 
mission intends at said public hearing to make its own in¬ 
dependent appraisal and valuation of a substantial portion 
of the assets of plaintiff and to make an investigation of 
the reserves of plaintiff on December 31, 1936. 

15. The plaintiff has been accustomed, in making its re¬ 
ports of condition to the Comptroller of the Currency as 
required by law. to use the form furnished by the Comp¬ 
troller for such reports. The plaintiff has also been accus¬ 
tomed. as required by law, to publish portions of the re¬ 
ports of condition thus prepared by it. or information con¬ 
tained therein. However, the reports of condition thus pre¬ 
pared by the plaintiff, and by other national banks, are used 
by the Comptroller of the Currency largely for statistical 
purposes. These reports are checked by the national bank 
examiners at each examination. National banks are exam¬ 


ined at least twice a vear bv the national bank examiners 

• • 

under the direction of the Comptroller of the Currency, and 
the national bank examiners make a report of each such 
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examination. Such report is fundamentally an appraisal 
of the bank’s assets. 

The Court makes the following conclusions of law: 

1. The Securities Exchange Act of 1934- confers upon the 
Securities and Exchange Commission full authoritv to in- 
stitute and conduct the proceeding ordered by it on Novem¬ 
ber 22, 1938, to determine whether or not the registration 
of the capital stock of Transamerica Corporation should be 

suspended or withdrawn from the stock exchanges 

29 on which it is listed, and in the course of this pro¬ 
ceeding, to determine the truth or falsity of the in¬ 
formation regarding the plaintiff national bank which 
Transamerica Corporation has filed in its application for 
registration under said Act. 

2. The action of the Securities and Exchange Commis¬ 
sion in instituting and conducting the proceeding referred 
to in paragraph 1 hereof does not constitute the exercise of 
any visitorial power over the plaintiff national bank. 
Neither the filing of a report of condition prepared by the 
plaintiff, nor the publication of portions thereof as required 
by law, indicates that the plaintiff has followed the instruc¬ 
tions of the Comptroller with respect to the preparation of 
the report, or that the accounting or other practices re¬ 
flected by the report have been approved by the Comp¬ 
troller. The Comptroller does not prescribe, and has not 
made any rules or regulations or instructions which pre¬ 
scribe, any particular accounting practices or methods to be 
followed bv national banks. 

3. The action of the Securities and Exchange Commis¬ 
sion in instituting and conducting the proceeding referred 
to in paragraph 1 hereof, whether or not it be deemed an 
exercise of visitorial power, does not conflict with any of 
the powers conferred exclusively upon the Comptroller of 
the Currency, the Federal Reserve Board or the Federal 
Deposit Insurance Corporation, and the Securities and Ex¬ 
change Commission has the lawful right, at the public hear¬ 
ing to be held pursuant to said order, in investigating and 
determining the truth or falsity of the statements made 

by Transamerica Corporation in its application for 

30 registration and annual report, to make an indepen¬ 
dent appraisal of the assets of plaintiff and to make 
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an investigation of the reserves of plaintiff on December 31, 
1936. 

4. The reports of examination of national banks sub¬ 
mitted by national bank examiners to the Comptroller of 
the Currency become records of the Treasury Department 
and are in the eustodv of the Secretarv of the Treasurv. 

« • V 

The Securities and Exchange Commission had the lawful 
right to request, obtain, and make public official use of in¬ 
formation contained in, and the Secretary of the Treasury 
had the lawful right to furnish for such purposes, reports 
df the national bank examiners relating to the plaintiff na¬ 
tional bank which are in his custody. 

5. The action of the Securities and Exchange Commis¬ 
sion in instituting and conducting the proceeding referred 
to in paragraph 1 hereof is not made unlawful by reason of 
being in part based upon information derived from reports 
Of the national bank examiners furnished to the Securities 
and Exchange Commission bv the Secretarv of the Trea- 
surv. 

6. Subpoenas to require testimony or the production of 
records, issued bv the Securities and Exchange Commission 
or by any member or officer thereof in the Course of the 
above-mentioned proceeding to determine the truth or 
falsity of information regarding the plaintiff national bank 
filed by Transamerica Corporation in its application 
for registration, are not made unlawful by reason of the 
fact that the plaintiff is a national bank: nor are such sub¬ 
poenas made unlawful by reason of being based upon 

31 information derived from reports of national bank 
examiners furnished to the Securities and Exchange 
Commission by the Secretary of the Treasury. The books, 
papers and documents required to be produced by the 
within mentioned subpoenas /luce* tecum served on Russell 
(t. Smith and Louis Ferrari, respectively, are relevant and 
material to the inquiries in said proceeding under the Com¬ 
mission’s aforesaid order of November 22, 1938. 

7. The defendants were acting, with respect to the acts 
and conduct complained of in the complaint, in their re¬ 
spective official capacities and pursuant to and in accor¬ 
dance with the laws of the United States. 
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8. The plaintiff has not suffered, and will not suffer, any 
irreparable injury by reason of the Commission’s aforesaid 
order of November 22,1938, or by reason of the proceedings 
thereunder or by reason of the issuance or enforcement of 
the aforesaid subpoenas in connection with said proceed¬ 
ings. 

9. The plaintiff’s prayer for a declaratory judgment and 
for a temporary and permanent injunction to restrain the 
defendants from issuing or enforcing and from directing 
or authorizing any other person to issue or enforce any 
subpoena directed to an officer, director or employee of 
plaintiff, or to any other person whatsoever, or from taking 
any other steps to secure the production of books and rec¬ 
ords of the plaintiff for the purpose of investigating the 
earnings, financial condition or accounting practices of the 
plaintiff and from securing any reports of the national 
bank examiners with regard to the plaintiff and from 

making public, issuing any subpoenas based on, or 

32 basing any investigation or inquiries on, any in¬ 
formation which defendants have or may receive 

through any report of a national bank examiner with re¬ 
gard to plaintiff, is denied and the defendants’ motion to 
dismiss the complaint is granted. 

10. The suit was not prematurely commenced and this 
Court, as a court of equity, has jurisdiction of the subject 
matter. 

DANIEL W. O’DONOGHTTE 
Justice of the District Court 
of the United States for the 
District of Columbia. 

Dated: February 7th, 1939. 

33 Judgment 

Filed Februarv 7 1939 

• * * 

This cause having come on to be finally heard upon the 
pleadings and evidence introduced in open court, and the 
arguments of counsel for all parties, it is by the Court this 
7th day of February, 1939, 
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ADJUDGED that the relief prayed for in the complaint 
is denied and the Plaintiff’s complaint be and the same is 
hereby finally dismissed. 

DANIEL W. O’DONOGHUE 
Justice of the District Court 
of the United States For the 
District of Columbia 

February 7, 1939 

34 Notice of Appeal 

Filed Februarv 7 1939 

• # # 

NOTICE is hereby given this 7th day of February, 1939, 
that Bank of America National Trust and Savings Associa¬ 
tion, a National Banking Association, the plaintiff in the 
above entitled and numbered action, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on this the 
7th day of February, 1939, denying plaintiff’s application 
for an injunction and dismissing plaintiff’s complaint. 

DONALD M. RICHBERG 
per W S 

WILLIAM STANLEY 
T. W. DAHLQUIST 
CHARLES W COLLINS 
Attorneys for Plaintiff. 


Memorandum 

FEBRUARY 7-1939. 

Bond ($250) on appeal—filed. 
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35 Endorsed: Filed Feb 21 1939 

In the District Court of the United States for the District 

of Columbia. 

Monday, January 30, 1939. 
Civil Action Xo. 1326 

Bank of America National Trust & Savings Association, a 
national banking association, Plaintiff , 

v. 

William 0. Douglas, George C. Mathews, Robert E. Healy, 
Jerome X. Frank, Francis P. Brassor, and Henry 
Fitts, Defendants. 

Transcript of Proceedings 

Volume 2 

Copy for Securities & Exchange Commission. 
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In other words, they suggested by their own tele- 

37 gram that they would like to have access to the books 
instead of issuing subpoenas. That was on Janu¬ 
ary 7. 

Mr. Riehberg and T came into the case on January 10. 
We met in Washington for the first time and conferred on 
the case. 

On January 11 we had a conference with counsel for the 
Commission, Mr. Lane and Mr. Rogge, and thought that 
we had arrived at an agreement by which the procedure 
with reference to books and records and the subpoenas 
could be arrived at. 

On January 12 the Commission rejected the program 
that had tentativelv been entered into bv their attornevs 

* v m 

and ourselves and refused to discuss the matter with Mr. 
Riehberg in the presence of their counsel. Thereupon we 
decided that they were intentionally seeking to give public¬ 
ity to information harmful to the bank, and we proceeded 
at once to draw up the complaint in order to forestall such 
harmful and illegal publicity. 

Mr. Rogge. I wish to add one comment with reference 
to this conference. 

The conferences, at least on the part of counsel for 
Transamerica and counsel for the plaintiff in this case, all 
had as their object an effort to get the Commission not only 
to postpone but not to hold this hearing at all, and, failing 
that, to come just as close to it as they possibly could. The 
Commission’s attitude was, “We have set this hearing for 
January 16, 1939, and we are going ahead on the scheduled 
date and perform the duties imposed upon us by the stat¬ 
ute.” 

The Court. Let us proceed with the testimony. 

Mr. Stanley. I presume you have no objection to 

38 mv offering the order in evidence? 

Mr. Lane. Xot at all. 

The Court. Describe it, please. 

Mr. Stanley. It is an order of the Securities and Ex¬ 
change Commission with reference to proceedings under 
Section 19 (a) of the Securities Exchange Act of 1934 as 
amended, to determine whether the registration of Trans¬ 
america Corporation’s capital stock, $2 par value, should be 
suspended or withdrawn. This is known as an order for 
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hearing, designating an officer to take testimony, File No. 
1-2964, and is dated at the offices of the Securities and Ex¬ 
change Commission in the city of Washington on the 22nd 
day of November, 193S. 

We offer it in evidence. 

Mr. Rogge. We have no objection to that order. We 
would like to have counsel concede that it was served on 
and receipted for by Transamerica Bank on November 25, 
1938. 

Mr. Stanley. We do not concede that. We do not know 
Whether it was or not. We are representing here the Bank 
of America, not Transamerica. 

The Court. There being no objection the document will 
be admitted as Plaintiff’s Exhibit No. 1. 

(Order of Securities and Exchange Commission, dated 
November 22, 1938, was marked Plaintiff’s Exhibit No. 1 
and received in evidence.) 

Mr. Stanley. I will call Mr. Louis Ferrari. 

Evidence on Behalf of the Plaintiff 

Thereupon— Louis Ferrari was called as a witness 
39 on behalf of the plaintiff and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 


By Mr. Stanley: 


Q. Please state your full name. A. Louis Ferrari. 

Q. Your residence is San Francisco, California? A. Yes, 
sir. 


Q. And your age, please, sir? A. Fifty-nine. 

Q. And your occupation? A. I am an attorney at law. 
Q. blow long have you been at the bar of California ? A. 
I was admitted in 1901. 

Q. So you have been a member of that bar between 38 
and 39 years? A. Yes, sir. 

Q. What connection have you with the Bank of America, 
the plaintiff in this case ? A. I am counsel and vice-presi¬ 
dent. 

Q. How long have you been counsel for the bank? A. 
Over 20 years. I have not always been counsel. I started 
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as Trust attorney and I later became counsel. I would say 
that 1 have been counsel for about 15 or 16 years. 

Q. The plaintiff in this case is now known as the Bank 
of America National Trust and Savings Association, is it 
not? A. Yes, sir. 

Q. How long has it been doing business in California 
either as a State bank or a National bank? A. The bank 
was organized as a State bank under the name of Bank of 
Italy in 1904. 

40 Q. How much was its capital ? A. $150,000. 

Q. "When did it become a national bank? A. In 
March, 1927. It nationalized under the name of Bank of 
Italy National Trust and Savings Association. 

Q. And then later it changed its name to its present 
name? A. That was in 1930. The latter part of the year, 
the fall of 1930, its name became Bank of America National 
Trust and Savings Association. 

Q. What are the capital assets of the bank now as shown 
by its report to the Comptroller of the Currency ? A. Ap¬ 
proximately $115,000,000. 

Q. How many depositors has the bank now? A. In ex¬ 
cess of 2,200,000. 

Q. What are its deposits? A. Its deposits are in excess 
of $1,400,000,000. 

Q. How many stockholders has it? A. It has approxi¬ 
mately 144,000 stockholders. 

Q. Do you know how many borrowers it has? A. As 
near as I can figure it out, we have loans in excess of half 
a million in number. 

Q. How many employees have you? A. 8,200 plus; I 
cannot give you the exact number. 

Q. How many of those are stockholders of the bank ? A. 
I would say that either directly, by having stock in their 
names, or through beneficial ownership, all of the em¬ 
ployees are stockholders. 

Q. How many branches have you? A. Four hundred 
and ninety-six. 

41 Q. And in how many communities? A. Three 
hundred and eight. 

Q. How does the size of this bank compare with the size 
of other banks within the United States ? A. Well, accord¬ 
ing to the records we are the fourth largest bank in the 
United States. 
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Q. And you are also the largest bank outside of New 
York City, are you not? A. That is my impression. I 
do not know of my own knowledge, but from the printed 
reports that is so. 

Q. Has your bank been doing business continuously since 
1904? A. Yes, sir, except during the time of the bank holi¬ 
days. 

Q. Has the bank ever had to obtain funds from the Re¬ 
construction Finance Corporation by the purchase of pre¬ 
ferred stock? A. No, sir. 

Q. Under whose control has the bank been operating 
since it was nationalized in 1927 ? A. Under the control of 
the Comptroller of the Currency of the United States. 

Q. What practice has it been following as to its account¬ 
ing since that time? 

Mr. Rogge. If your Honor please, I think that calls for 
a conclusion of the witness—the accounting practices that 
it has been following. 

The Court. It is following the practice of the National 
Banking Act—that is wliat you mean, is it not? 

Mr. Stanley. Yes, sir. 

42 A. We have been following banking practices and 
accounting practices as prescribed by the Comptrol¬ 
ler of the Currency. 

Mr. Rogge. I ask that that answer be stricken out, be¬ 
cause it is a pure statement of a conclusion of law. The 
witness can testify what the bank does. It is up to the 
Court to determine whether that follows any practices that 
may have been prescribed. The witness has given an an¬ 
swer that is purely a conclusion of law. 

The Court. The Court will take it under consideration, 
but I will overrule the objection and deny the motion. 

By Mr. Stanley: 

Q. Will you state whether or not the bank has made reg¬ 
ular reports to the Comptroller? A. Yes, sir. 

Q. Have those reports been made in accordance with the 
banking laws of the United States? 

Mr. Rogge. Just a moment. Counsel is now asking 
whether reports have been made in accordance with a stat¬ 
ute of the United States. In the first place, the question is 
a misleading question. In the second place, it calls for the 
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witness to give a decision that is up to your Honor. The 
thing for him to do is to show the reports and argue later 
whether they comply with any laws that may have been in 
force. 

The Court. The Court is aware of the fact that when the 
witness answers the question he is giving his opinion. 
There is no jury here. The Court knows the difference be¬ 
tween facts and expressions of opinion. 

The Witness. Our reports are all made on forms given 
us by the Comptroller of the Currency. 

43 By Mr. Stanley: 

Q. How long has the bank been a member of the Federal 
Reserve System ? A. Our bank was one of the first banks 
in California, I believe, to join the Federal Reserve Sys¬ 
tem when States banks were permitted to join. I do not 
have the exact date, but by looking at the date when State 
banks were permitted to join, I think we were either the 
first, or one of the first, to join the System. 

Q. And you have been a member of the Federal Reserve 
System ever since? A. Ever since that time. 

Q. You are subject to all the rules and requirements? 
A. Yes, sir. 

Q. And the provisions for examination, regulation, and 
correction? A. Yes, sir. 

Q. And maintenance of sound and adequate manage¬ 
ment? A. Yes, sir. 

Q. Under that system. Is the bank also a member of 
the Federal Deposit Insurance Corporation? A. It is. 

Q. You are subject to all their rules and regulations? 
A. Yes, sir. 

Q. That is an agency of the Government of the United 
States also? A. Yes, sir. 

Q. And the Federal Reserve is also? A. Yes, sir. 

Q. You are counsel for the Corporation and you 

44 have been at the Bar 38 years? A. Yes, sir. 

Q. Under what authority have you considered, in 
your opinion, that the bank must run its affairs as to man¬ 
agement, examination, regulation, and accounting prac¬ 
tices? 

Mr. Rogge. I cannot help but object to this line of ques¬ 
tioning. 
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The Court. That is too broad a question. It asks for 
the accounting of a bank. 

Mr. Stanley. All right, sir. I withdraw the question. 

Mr. Rogge. The whole line of questioning is the same 
thing. 

The Court. I think your question is too broad. 

Mr. Stanley. I will withdraw it, your Honor. 

By Mr. Stanley: 

Q. From whom did the bank, when it became a national 
bank, receive its charter.' A. The Comptroller of the 
Currency. 

Q. Is the bank an instrument of the United States? A. 
It is, in my opinion, since the case of McCullough v. Mary¬ 
land: Osborn v. The United States; Davis v. The Elmira 
Bank, and the First National Bank of San Jose v. The 
State of California. 

Q. Are you familiar with the attempt of the Securities 
and Exchange Commission to investigate in a public hear¬ 
ing the securities of the bank? A. Yes, sir. 

Q. What do you understand is the purpose of the Com¬ 
mission in connection with the assets of the bank, the 
45 value of its loans, the reserves, et cetera? 

Mr. Rogge. Just a moment. 

The Court. I will sustain the objection to what lie under¬ 
stands as to the purpose. 

Mr. Stanley. We withdraw the question. 

The Court. It goes into what is in the minds of the Com¬ 
mission to say what their purpose is. 

Mr. Stanley. We have another witness to tell us about 
that, your Honor. 

By Mr. Stanley: 

Q. What, in your opinion, will be the effect on the bank 
if the public hearing, as suggested by the order which has 
been offered in evidence and the subpoenas which have 
been issued, is carried out to public hearing? 

Mr. Rogge. Just a moment. Here again he is calling for 
an opinion of the witness as to the effect on the bank of 
certain hearings. In the first place, he is not qualified to 
testify on the subject. In the second place, I do not think 
any expert could qualify to testify on that subject. 



VS. DOUGLAS ET AL. 


35 


The Court. I do not think it is a matter for an expert. 
This witness has been in the banking business for over a 
quarter of a century. lie knows this bank thoroughly. He 
is asked to testify on the point of irreparable injury which 
it would be liable to incur in the future if there is a public 
hearing. I will allow the answer. 

The Witness. It is my opinion that it would be irrepa¬ 
rable injury to the bank. 

Mr. Rogge. The phrase “irreparable injury” is a con¬ 
clusion and should be stricken. 

46 The Court. Oh, well, conclusions are the things 
about which we were so frightened years ago. It is 
his opinion. 

Mr. Rogge. I think that testifying to “irreparable in¬ 
jury” is going too far. 

The Court. Well, that is his opinion. I will allow it to 
stand. 

By Mr. Stanley: 

Q. What, in your opinion, would be the effect on the bank 
of disclosing and naming the financial condition of the 
plaintiff's borrowers in a public hearing? 

Mr. Rogge. May I note the same objection? 

The Court. Overruled. 

The Witness. In my opinion, it would have a great effect 
in having the bank lose the confidence of its customers who 
do not want their affairs made public. 

Bv Mr. Stanlev: 

• % 

Q. Are you familiar with the section of the Securities 
and Exchange Act which involves penalties for violation of 
the subpoenas of the Commission? A. Yes, sir. 

Q. Do you know what those penalties are? A. Well, 
there is the contempt penalty— 

Mr. Rogge (interposing). Just a moment. The witness 
all along here has been testifying— 

The Court (interposing). I know, but if this witness will 
tell me what the law is and save me the trouble of reading 
it, I do not see any farm in it. There is no doubt about it, 
is there, that there is some provision in the law to that 
effect ? 

Mr. Stanley. Xo, sir. I will do anything to keep 
Mr. Rogge in his seat. 


47 
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The Court. There are some penalties? 

'Mr. Rogge. Section 21(c) provides for a very proper 
protection of witnesses when it adds the three words in 
there, “without just cause.” 

The Court. I do not mind the witness’ telling me what 
the law is. He may answer. 

The Witness. I did answer. 

The Court. Just a moment. I did not hear the answer. 
Just repeat the answer. 

Mr. Stanley. I do not think there was any answer. 

The Witness. I said there is a punishment for contempt. 

By Mr. Stanley: 

Q. Where are these 419-odd branches situated? A. 
They are all in California, except one, and that is in Lon¬ 
don, England. 

Q. Would you state whether or not it would cause much 
expense and trouble to the bank to bring the records as re¬ 
quested in the subpoenas? 

Mr. Kogge. There, again, I submit it is an irrelevant in¬ 
quiry, if the Court please. 

The Court. I will allow it. 

The Witness. It would involve considerable trouble and 
expense, and also inconvenience in transacting business. 
In other words, if Mr. A came into the bank to pay his loan 
hnd his note was not there, it would be embarrassing to the 
bank not to be able to take payment and give him his note 
back, and the expense of gathering these papers from 
48 the different branches and bringing them here to 
Washington, would be considerable. 

By Mr. Stanley: 

Q. Mr. Ferrari, have you any of the forms and instruc¬ 
tions which the Bank of America has been accustomed to 
use in making up its reports to the various governmental 
agencies ? A. Yes, sir. 

Q. May I look at them? A. (The witness handed some 
documents to Mr. Stanley.) 

Mr. Stanley. Is there any objection to that? (Handing 
a document to Mr. Rogge.) 

Mr. Rogge. We, again, do not think the document has 
any relevancy. We make no objection as to the form of the 
evidence. 
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The Court. May I see the paper? 

Mr. Stanley. Yes, your Honor. (Handing a document 
to the Court.) 

The Court. The Court will allow it in evidence as 
Plaintiff’s Exhibit No. 2. 

Mr. Stanley. Do you wish me to describe it? 

The Court. Yes. 

Mr. Stanley. Plaintiff offers in evidence a six-page 
pamphlet dated October 27, 1936, issued by the Treasury 
Department, Comptroller of the Currency, Washington, 
known as Law and Summary of Regulations and Rulings 
Governing the Purchase of Investment Securities, and fur¬ 
ther defining the term “Investment Securities’’ as used in 
Section 5136 of the revised statutes as amended by the 
“Banking Act of 1935.” 

49 (Document described above was marked Plain¬ 
tiff’s Exhibit 2 and was admitted in evidence.) 

The Court. In order that there mav be something on the 
record to that effect, I wish to state that while the witness 
is testifying as to the inconvenience of bringing these 
papers here, that is a matter that does not go to the merits 
of the case. Could not the Securities and Exchange Com¬ 
mission either sit in California for the hearings or could 
not certified photostatic copies of valuable papers be 
brought here? 

Mr. Rogge. Certainly. 

The Court. Either one or the other of these methods 
could be followed. 

Mr. Rogge. And may I add this ? We have told counsel 
for Trans-America and counsel for the bank that we wanted 
to go as far with our inquiry here as conveniently possible 
and then we would send a staff of men out to the West Coast 
to finish whatever is material in the inquiry. 

The Court. Proceed. I just wanted to make that sug¬ 
gestion. You may proceed. 

Mr. Stanley. I am offering some other things in evi¬ 
dence that they are looking over. 

The Court. Very well. 

Mr. Rogge. Again, no objection as to the form, but I do 
not think any of these documents are relevant to this in¬ 
quiry. 
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The Court. May I see them? 

(Some documents were handed to the Court.) 

The Court. It will be admitted in evidence as Plaintiffs 
Exhibit No. 3. 

50 Mr. Stanley. Plaintiff offers paper known as In¬ 
structions for Preparation of Reports of Affiliates 

and Holding Company Affiliates of National Banks (on 
Forms 2130-E and 2130-E-l) as Plaintiff's Exhibit No. 3. 

(Document described above was marked Plaintiff’s Ex¬ 
hibit 3 and was received in evidence.) 

Mr. Stanley. Plaintiff offers in evidence Form No. 2130- 
C-l, December, 1932, Treasury Department, Office of Comp¬ 
troller of the Currency, Washington, as Plaintiff’s Exhibit 
No. 4. 

Mr. Rogge. The defendants again object on the ground 
of irrelevancy, if the Court please, and we further wish to 
call to counsel’s attention that none of these are current. 

Mr. Stanley. We have asked Mr. Goff to come and tell 
what the difference is. 

The Court. It will be admitted in evidence and if the de¬ 
fendant wishes to question any of them or offer some recent 
ones with changes in them they may do so. The objection 
is overruled. 

(Form 2130-C-l, December, 1932, Treasury Department, 
Office Comptroller of Currency, D. C., was marked Plain¬ 
tiff's Exhibit 4 and received in evidence.) 

Mr. Stanley. Plaintiff offers in evidence Form 2130-C, 
known as Instructions for Preparation of Reports of Con¬ 
dition by National Banking Associations, issued by the Of¬ 
fice of the Comptroller of the Currency, Treasury Depart¬ 
ment, Washington, December, 1938. 

Mr. Rogge. We offer the same objection. 

The Court. The objection is overruled. 

51 Mr. Stanley. It is a 16-page pamphlet. 

(Form 2130-C, December, 1938, Treasury Department, 
Office Comptroller of Currency, D. C., was marked Plain¬ 
tiff’s Exhibit 5 and was received in evidence.) 
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Mr. Stanley. Plaintiff offers in evidence Form 2130, Call 
Xo. 356, Treasury Department, Office of the Comptroller 
of the Currency, as Plaintiff’s Exhibit 6. 

Mr. Rogge. Same objection. 

The Court. Same ruling. 

(Form 2130, Call No. 356, Treas. Dept., Comptroller of 
Currency, D. C., was marked Plaintiff’s Exhibit 6 and re¬ 
ceived in evidence.) 

Mr. Stanley. Plaintiff offers in evidence letter from the 
Treasury Department dated August 23, 1937, inclosing 
forms 2130-B, Branch Bank Report of Condition, as Plain¬ 
tiff’s Exhibit 7. 

Mr. Rogge. Same objection. 

The Court. Same ruling. 

(Letter, 8-23-37 from Treasury Department with forms 
2130-B was marked Plaintiff’s Exhibit 7 and received in 
evidence.) 

Mr. Stanley. Plaintiff offers in evidence Form 2129, Trea¬ 
sury Department, Report of Earnings and Dividends, as 
Plaintiff’s Exhibit 8. 

Mr. Rogge. Same objection. 

The Court. Same ruling. 

(Form 2129, Treasury Department Report of Earnings 
and Dividends, was marked Plaintiff’s Exhibit 8 and re¬ 
ceived in evidence.) 

52 Mr. Stanley. Plaintiff offers in evidence folder 
known as Form 2129-A, June, 1936, Treasury De¬ 
partment, Office of Comptroller of the Currency, Washing¬ 
ton, as Plaintiff’s Exhibit 9. 

Mr. Rogge. Same objection. 

The Court. Same ruling. 

(Form 2129-A, June, 1936, Treas. Dept., Comptroller of 
Currency, was marked Plaintiff’s Exhibit 9 and was re¬ 
ceived in evidence.) 

Mr. Stanley. Plaintiff offers in evidence Form 2133, Trea¬ 
sury Department, Comptroller of the Currency, Revised 
May, 1936, Notification of Dividend declared, as Plaintiff’s 
Exhibit 10. 
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Mr. Rogge. Same objection. 

The Court. Same ruling. 

(Form 2133, Treas. Dept. Comptroller of Currency, was 
marked Plaintiff’s Exhibit 10 and received in evidence.) 

Mr. Stanley. Plaintiff offers in evidence Form 1417, Trea¬ 
sury Department, Office, Comptroller of the Currency, Re¬ 
vised October, 1935, Duties and Liabilities of Directors of 
National Banks, which is a pamphlet, as Plaintiff’s Ex¬ 
hibit 11. 

Mr. Rogge. Same objection. 

The Court. Same ruling. 

(Form 1417, Treasury Department, October, 1935, Du¬ 
ties and Liabilities of Directors of National Banks, was 
marked Plaintiff’s Exhibit 11 and received in evidence.) 

Mr. Stanley. Plaintiff offers in evidence Form 2130-A, 
Report of an Affiliate of a National Bank, as Plaintiff's Ex¬ 
hibit no. 12. 

53 Mr. Rogge. Same objection. 

The Court. Same ruling. 

(Form 2130-A, Report of Affiliate of National Bank, was 
marked Plaintiff's Exhibit No. 12 and received in evidence.) 

Mr. Stanley. Plaintiff offers in evidence Schedule 0— 
Loans and Advances to Affiliates of this bank and Invest¬ 
ments in and Loans Secured by Obligations of Affiliates, 
as Plaintiff's Exhibit 13. 

Mr. Rogge. Same objection. 

The Court. Same ruling. 

(Schedule 0—Loans and Advances to Affiliates, etc., was 
marked Plaintiff's Exhibit No. 13 and received in evidence.) 

Mr. Stanley. I am throught with the witness. 

Mr. Rogge. May I have Form 2130-C, which has been 
offered in evidence here ? 

Cross Examination 

By Mr. Rogge: 

Q. Mr. Ferrari, when you say ‘‘Accounting Practices” 
just what do you mean? A. Methods of keeping the ac¬ 
counts of the bank. 
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Q. The way in which the bank keeps its books? A. Ab¬ 
solutely. 

Q. The way in which the bank, for instance, keeps its lia¬ 
bility ledger? A. Well, the way in which it keeps its cap¬ 
ital account and in which it keeps its securities account. 

Q. And liability ledgers? A. And liability ledgers. 

54 Q. Now, are there any regulations or rules of the 
Comptroller’s office which prescribe the way in which 

they shall be kept? A. Yes, sir. 

Q. Will you point to them, the first liability ledger, for 
instance? A. Let me give vou that Xo. 1 that was intro- 
duced in evidence first. 1 call your attention to the words 
in heavy type, 4 ’Rules of Accounting for Securities Ac¬ 
count. ’ ’ 

Q. I asked you about the liability ledger. Is there any¬ 
thing in any of these regulations which prescribes how a 
bank shall keep its liability ledger? A. Well. I will have to 
go over them. 

Q. Well, will you do so ? A. But in reporting— 

The Court (interposing). Oh. no, this court is not going to 
sit here and have the witness read through the documents. 

Mr. Rogge. If your Honor please, this witness has tes¬ 
tified that the Comptroller prescribed accounting practices. 

The Court. I did not say you could not look it up, but you 
asked the witness to read through documents pages long. 
The Court is not going to sit here and try to let him find 
that. If it is not there, vou mav sav so. 

By Mr. Rogge: 

Q. As a matter of fact, the Comptroller does not have 
any rules and regulations prescribing the way in which 
the bank shall keep its books? A. Why, the report of con¬ 
dition states— 

Q. (Interposing) Well— A. (Interposing) Just a 

55 minute. You want an answer and I am going to give 
it to you. The report of condition states certain 

matters that have to be set up on that report of condition. 
It states how the capital account shall be set up and the 
bank must keep its books so that that report of condition 
can be made up. 

Q. But aside from this report of condition, there are no 
rules, regulations, or requirements of the Comptroller’s 
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Office as to how a bank shall keep its books? A. Well, the 
books must be kept in order to give that information. 

Q. Aside from being able to give the information which 
you set out in your report of condition, there are no rules 
or regulations of the Comptroller’s Office prescribing any 
particular method of accounting for national banks? A. 
But that includes the whole bank. The report of condition 
touches every asset in the bank. 

Mr. Rogge. I submit that the witness should answer my 
question, if the Court please. 

By Mr. Rogge: 

Q. I say that, aside from a bank’s keeping its books so 
that it can fill out this report of condition, there are no 
rules or regulations of the Comptroller’s office prescribing 
any particular method of accounting for national banks? 
That is correct, is it not ? A. That is not correct. 

Q. In which way is it in error? A. I just pointed out to 
you where the Comptroller does require us to set up a 
method of accounting for securities. 

56 Q. All right, Mr. Ferrari. Aside from the account 
as to securities and aside from keeping the books in 
such a way that the bank is able to fill out the report of 
condition, are there any rules or regulations of the Comp¬ 
troller’s Office prescribing any particular method of ac¬ 
counting for national banks ? A. I do not know of any pub¬ 
lished rules, but the fact is we must keep our accounts so 
when a bank examiner comes in he can tell whether this 
matter has been properly put on the statement or whether 
that matter, and if we didn’t have our books in that shape 
we would be told by the Comptroller’s Office to put them in 
shape so that those matters could be investigated by him. 

Q. And suppose you did not? A. Then he might close 
the bank. 

Q. Have you ever known of any instance where that ever 
happened? A. Xo, but he has the power to do it. 

Q. Has he ever done so ? A. Xo, he has never done so to 
our bank that I know of. 

Q. Has he ever done it to any other bank that you know 
of? A. That I don’t know. 

Q. You do not know of any? A. I do not know of any, but 
he has the power. 
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Q. Now, calling your attention, Mr. Ferrari, to Plaintiff’s 
Exhibit 5— A. (interposing) What is that, please? 

Q. (Mr. Rogge handed a document to the witness.) 

57 A. Yes, sir. 

Q. And calling your attention, for instance, to 
Item 1, on page 3, and to Schedule A, on page 7— A. (In¬ 
terposing) Please, Mr. Rogge. I have not seen this one 
(indicating) yet. (After examining a document) Yes, sir. 

Q. And likewise to Schedule A on page 7? A. (After ex¬ 
amining a document) Yes, sir. 

Q. Now, let us assume that a national bank includes in its 
items of loans and discounts, loans on real estate. What 
does the Comptroller’s Office do about it, if anything? A. 
I understand that they must be segregated as to loans on 
country real estate and city real estate. 

Q. I an', asking, suppose the bank does not make that 
segregation, what, if anything, does the Comptroller do 
about it? A. It tells you to do it. 

Q. Suppose the bank does not do it? A. I have never 
had that occasion presented, but I assume that he would 
exercise the authority that the law places in him. 

Q. Has he ever closed a bank for that? 

The Court. That won’t help the Court at all. 

The Witness. That I don’t know, Mr. Rogge. I am con¬ 
fined to one bank, and that is plenty for me. 

By Mr. Rogge: 

Q. Now, Mr. Ferrari, does the bank publish any part of 
the report of condition which it files with the Comptroller 
of the Currency? A. Yes, sir. 

58 Q. What part of it does it publish? A. Well, there 
is a certain requirement as a publication of a report 

of condition—I am not familiar with it. I can let you have 
the form, if you want it. 

Mr. Stanley. I think he has it. 

Mr. Rogge. I have it right here. 

The Witness. And then I will show you the published one. 

Mr. Stanley. Do you want to put that in evidence? We 
will put it in evidence if you want it, so you can see it. 

By Mr. Rogge: 

Q. Well, at least a part of the report of condition that the 
bank files with the Comptroller is published? A. Yes, sir, 
the capital account. 
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Q. When, with reference to the time of transmitting that 
to the Comptroller, is that published? A. I do not know. 

Q. Is it before? A. I assume that it is afterwards, but I 
do not know. That is not in my department. 

Q. Now, suppose that a bank had included in this report 
of condition, Plaintiff’s Exhibit 6, under loans and dis¬ 
counts, items which the Comptroller thought should be in¬ 
cluded under “Other Real Estate Loans”; does the Comp¬ 
troller require the bank to change the report of condition? 
A. That I do not know; I am not familiar with it. 

Q. Does the Comptroller ever require the bank to pub¬ 
lish a report of condition in accordance with the sug- 

59 gested changes that he has made? A. I would not 
be able to answer that. 

Q. As a matter of fact, Mr. Ferrari, the criticisms which 
the Comptroller makes of national banks looks, rather, to 
their sound capital structure and safe banking practices, 
rather than accurate publications of the financial condition 
of the bank? 

Mr. Stanley. We object to that. We think that is an at¬ 
tack on the Comptroller. 

Mr. Rogge. I do not think that is a fact. 

The Court. I will allow him to answer. 

Mr. Stanley. All right. We wanted to protect you. 

Bv Mr. Rogge: 

Q. You said that you did not know that the Comptroller 
ever required a change report of condition to be published, 
did you not ? A. Xo; I do not know that. 

Mr. Stanley. I think he ought to call on the Comptroller’s 
Office if he wants to ask about those things. 

Mr. Rogge. This witness covered all this ground as an 
expert. 

Mr. Stanley. I have been very patient with him. 

The Court. I will allow it. 

Mr. Stanley. I will withdraw the objection. 

By Mr. Rogge: 

Q. Isn't it a fact that the Comptroller is primarily con¬ 
cerned with the sound capital structure of banks and state 
banking practices? A. Well, he seems to be inter 

60 ested in everything that the bank does. 


VS. DOUGLAS ET ALu 


45 


Q. Just what do you mean by that, Mr. Ferrari? 
A. Well, let me illustrate. The bank has a method of ex¬ 
tending 1 its loans, in other words, extending a note by virtue 
of an agreement with the borrower that that loan may be 
extended by a notation on the back of the note. Now, that 
is a legal way of extending that note. The Comptroller 
admits that it is legal, but he says, “I want you to do it in 
another way,” and we do it. 

Q. Suppose you did not? A. Well, I am not supposing. 

Q. Let me ask you this— A. (Interposing) I am not 
supposing— 

Q. (Interposing) Let me ask you this— A. (Inter¬ 
posing) I am not supposing anything, when a man has the 
power over the bank that the Comptroller has. I am not 
in the supposing business; I am doing what he tells me. 

Q. Mr. Ferrari, let me ask you this: Has the bank com¬ 
plied with all of the suggestions of the Comptroller? I mean 
the Bank of America N. T. & S. A. 

Mr. Stanley. I object to that. 

Mr. Bogge. This witness will have the Court infer that 
they complied with all the requirements of the Comptroller. 

The Court. That is a broad question. Suppose we should 
say “Yes”? We would go into a thousand and one re¬ 
quests made in the last quarter of a century. 

Mr. Rogge. I will admit it to the last year, if the Court 
please. 

61 The Court. Oh, well. 

Bv Mr. Rogge: 

Q. I would like to know whether during the last year the 
Comptroller has made any suggestions or criticisms of this 
bank which it has or has not followed. 

Mr. Stanley. We do not think that is proper. 

The Court. Let him answer. 

The Witness. We do not follow all the instructions. We 
argue with him, we try to persuade him that we may be 
right and he is right. If he ultimately insists, we have no 
other way, no other course left open than to comply. 

By Mr. Rogge: 

Q. Isn’t it a fact that the Comptroller has criticised this 
bank for paying dividends and you have gone ahead paying 
the dividend! 
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Mr. Stanley. We object. 

The Court. I sustain the objection. 

Mr. Stanley. We are trying to keep this case down. It 
has nothing to do with this. 

By Mr. Rogge: 

Q. Isn’t it a fact that the Comptroller has criticised the 
bank for not taking sufficient depreciation and the bank 
has done nothing about it? 

Mr. Stanley. We object. 

The Court. If there is anvthing of that kind vou should 
prove it by someone from the Comptroller’s Office. It must 
be a matter of record, and the written evidence would be 
the best evidence. 

Mr. Stanley. There are a lot of questions we would like to 
ask about that. 

62 By Mr. Rogge: 

Q. Mr. Ferrari, you testified that the Reconstruction 
Finance Corporation had never bought any preferred stock 
of the bank? A. That is correct. 

Q. It did make a loan to the bank, did it not ? A. I don’t 
think to the bank. 

Q. Well, didn’t they make a loan from which the bank 
got the proceeds ? A. That may be so, but I do not believe 
there was any loan ever made to the bank. I did not have 
anything to do with it. 

Q. Mr. Ferrari, you gave your opinion as to the effect 
of the Commission’s proceeding on the bank? A. Yes, sir. 

Q. Have you any opinion as to what effect the proceed¬ 
ing had on the bank for waiting 52 days before it brought 
this proceeding here ? 

Mr. Stanley. We object to that. 

The Court. Well, I will let him answer that. 

The Witness. I do not quite understand your question. 

By Mr. Rogge: 

Q. You testified that the Commission proceeding— A. 
(Interposing) Yes, sir. 

Q. (Continuing) —would cause the bank irreparable in¬ 
jury; isn’t that true? A. Yes, sir. 
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Q. I am asking what effect it had on the bank from 
03 waiting 52 davs after the Commission order before 
beginning this proceeding? A. Well, none, because 
there were no loans made public and the thing was not pub¬ 
licized to the degree that vou intend to do. 

Q. Let me ask you one other thing: What effect do you 
think it will have on the bank to stop the Commission's pro¬ 
ceedings, so far as the bank is concerned? A. I think that 
if the proceeding is stopped and the affairs—confidential 
affairs—of customers are not pried into that there will be 
no effect on the bank. 

Q. The fact that the Commission inquiry into certain 
facts and circumstances is stopped you think will have no 
effect on the bank at all? A. None at all. 

Mr. Arnold. May I ask a question? 

By Mr. Arnold: 

Q. To clear up the question of irreparable injury, certain 
public charges have been made against Trans-America in¬ 
volving the bank, have they not? A. Yes, sir. 

Q. And those charges have received considerable pub¬ 
licity, have they not? A. Yes, sir. 

Q. That has concerned vou a great deal, has it not? A. 
Me? 

Q. I mean as an officer of the bank. A. Xo, sir. 

Q. Those charges have not, in your opinion, inter- 
64 fered in any way with public confidence in the bank? 
A. I think they have. 

Q. Specifically what would be the effect on the bank if 
after those charges have been made by a responsible agency 
of the Government you succeed in blocking their public in¬ 
vestigation ? 

Mr. Stanley. That question assumes something. 

The Witness. Mr. Arnold, if the Commission is blocked 
in making its publication, the Bank of America will make 
known to the public everything that the public is entitled 
to know, but will protect the confidence that we have with 
regard to the business of our customers, borrowers, and 
depositors. 
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By Mr. Arnold: 

Q. In other words, what you are really objecting to is 
the public hearing of these charges before an impartial 
body: is that right? A. 'Where is the impartial body? 

Q. Well, before a government body. A. Well, a govern¬ 
mental body is not necessarily an impartial body, and I do 
not consider the Securities and Exchange Commission or 
any other public body that acts as prosecutor, makes an 
opening statement to itself, and does everything to get all 
the publicity it can to hear a person, as an impartial public 
bodv. 

Mr. Rogge. I object to that. It is simply a speech. 

The Court. There was a question by your associate and 
this was the answer. 

Mr. Rogge. It is an improper answer. 

65 The Court. You are objecting to an answer in re¬ 
sponse to what your associate said. 

Mr. Rogge. I object— 

The Court (interposing). Just a moment. The Court 

has extended a courtesy to the defendants in this case in 

allowing additional counsel to sit at the trial table. The 

Court has gone further and is allowing two of you to cross- 

examine this witness. It does not become vou verv well to 

* • 

he objecting to the cross-examination of your associate. 

Mr. Rogge. May I make this comment? 

1 The Court. Xo; we will proceed with the case. 

Mr. Arnold. May I close that by asking a single ques¬ 
tion 1 ? 

By Mr. Arnold: 

i 

Q. In other words, do you think that you would be able 
to prove before an impartial body the falsity of these 
charges? A. Yes, sir. 

1 Q. But you do not think you could prove it before the 
Securities and Exchange Commission? A. Absolutely not. 
1 Q. Because of the character of the Securities and Ex¬ 
change Commission? A. Yes, sir, because they are the 
prosecutor, the judge, the jury, and everything all in one, 
and they have shown such vindictiveness in this case that 1 
don't see how they can act as an impartial body. 

Q. You think, therefore, that with respect to the bank 
the only thing that will give the public any confidence in 
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vour hank is an ox parte proceeding in which you 
OH yourself choose what to reveal and what not to re¬ 
veal? A. We do not need anybody to give public 
confidence in us. The public of California have confidence 
in us and they are going to continue to have confidence 
in us in spite of you and the Securities and Exchange Com¬ 
mission. 

Q. That is what I thought, and that is the reason that T 
believe you have testified there will be no irreparable in¬ 
jury? A. There will be. You can’t have the entire Govern¬ 
ment coming after you morning, noon, and night and not 
have some injury. 

Q. It would not be irreparable, would it? A. Well, that 
T can’t say. 

Mr. Arnold. That is all. 

The Witness. Any other cross-examiners? 

The Court. That is all. 

(The witness left the stand.) 

Thereupon Eugene H. Gough was called as a witness for 
and on behalf of the plaintiff and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Stanley: 

Q. Your name is what ? A. E. H. Gough. 

Q. What does the E stand for? A. Eugene. 

Q. Mr. Gough, your residence is Washington, D. C. ? A. 
Washington. 

07 Q. And your age? A. I will be sixty-five in July. 

Q. What is your present occupation, Mr. Gough? 
A. T am one of the Deputy Comptrollers of the Currency. 

Q. And how long have you been Deputy Comptroller? 
A. It will be 12 years in July. 

Q. Before you became Deputy Comptroller what was 
your occupation ? A. T was a national bank examiner. 

Q. You were a national bank examiner. TTow long were 
vou a national bank examiner ? A. Mv service began in the 
summer of 1910, and with nearly a year’s break in service, 
in 1911 and 1912, I have been constantly with the Comp¬ 
troller’s Office. 
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Q. Under what authority do national bank examiners 
operate? A. Under authority of the Comptroller of the 
Ourrencv and the law. of course. 

I • 7 

Q. How many national bank examiners are there now? 
A. Well, 1 can't state exactly. I think we have about 200 
commission examiners. 

Q. I asked you. Mr. Gough, to bring with you certain 
forms. Have you them with you? A. Yes (producing 
some documents). 

Mr. Stanley. I think some of these were put in. 

Mr. Roirire. Have vou not alreadv introduced Form 
2129-A in evidence? 

Mr. Stanlev. If vou sav so. 

» *r • 

6S The Court. We do not want duplications. 

Mr. Stanlev. Xo. 

Mr. Roirire. Ts not Form 1459 covered bv Form 1417, 

which vou alreadv have in evidence? 

• * 

Mr. Stanley. I will take your word for it, Mr. Rogge. 

I now offer in evidence a pamphlet known as Federal 
Reserve Bulletin, July, 1938. issued by the Board of Gov¬ 
ernors of the Federal Reserve System, as Plaintiff’s Ex¬ 
hibit 14. 

I also offer in evidence a pamphlet, Xo. 96. 

I also offer in evidence Form Xo. 1425, Treasury Depart¬ 
ment, Examiner’s Report of Condition. 

Mr. Rogge. Objection to all these. 

The Court. The objection will be overruled and Exhibits 
14. 15, and 16 will be allowed in evidence. 

(Pamphlet entitled Federal Reserve Bulletin, July, 193S, 
was marked Plaintiff's Exhibit 14 and received in evi¬ 
dence.) 

(Pamphlet, Xo. 96. was marked Plaintiff's Exhibit 15 
and received in evidence.) 

(Form Xo. 1425, Treasury Department, Examiner’s Re 
port of Condition, was marked Plaintiff’s Exhibit 16 and 
received in evidence.) 

Bv Mr. Stanlev: 

• » 

Q. Now, Mr. Gough, you have produced certain forms 
here, some of which have alreadv been offered in evidence. 
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Those forms, are they not, are furnished by the Comptrol¬ 
ler's Office to the banks and to the examiners for the pur¬ 
pose of obtaining correct reports of the condition of na¬ 
tional banks? 

Mr. Rogge. You can answer that question, Mr. Goff. 

Mr. Stanley. Thank you. 

69 The "Witness. Yes, T would say so, except the Fed¬ 
eral Reserve Bulletin, of course: that is published 

by the Federal Reserve Board. 

By Mr. Stanley: 

Q. I see. What is the connection between the Federal 
Reserve Board and the Comptroller's Office? A. I can't 
think of any at the moment. 

Q. What, if anything, does the Comptroller's Office do 
for the Federal Reserve Board? A. Well, we furnish the 
Federal Reserve banks copies of reports made by our ex¬ 
aminers. 

Q. And the Comptroller is authorized to make an objec¬ 
tion to the Federal Reserve Board, is he not, if he wants 
to complain about a bank? You are familiar with that sec¬ 
tion, are you not? A. You mean under section 30? 

Q. Yes. A. Yes. For continued violations of law, after 
warning to the bank, the Comptroller can cite a bank be¬ 
fore the Federal Reserve Board. 

Q. For unsound banking practices? A. That is right, 
for unsound banking practices or violations of law. 

Q. Violations of law. I call your attention to Plaintiff's 
Exhibit Xo. 16, known as Examiner's Report of Condition, 
and I will ask you what that is and the purpose of it (hand¬ 
ing a document to the witness). A. What is the purpose, 
do I understand, of the examinations made by national 
bank examiners ? 

70 Q. Well, if you want to put it that way. that is all 
right. Suppose you answer that and then T will tie 

that, up with this. A. The purpose of these examinations 
is to furnish the Comptroller with the information he will 
need in exercising his supervisory powers over national 
banks. 

Q. And to carry out that purpose, the Examiner’s Re¬ 
port of Condition, which is offered in evidence as Plain¬ 
tiff’s Exhibit Xo. 16, is furnished to the examiners; is that 
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correct? A. The forms are furnished to the examiners, 
certainly. 

Q. The forms are furnished to the examiners. Now, what 
do the examiners do with those forms? A. Well, they can't 
do anything: else but keep them until they make an exam¬ 
ination and then use the forms so that information fur¬ 
nished to the Comptroller will be furnished in the same 
way by all of the examiners. 

Q. And it is their duty, is it not, to fill out all the blank 
spaces shown on that examiner's report in order to make 
a full report of the condition of the bank; is that correct? 
A. Substantially so, I think. 

Q. How often does the Comptroller require the bank ex¬ 
aminers to examine each bank? A. The law requires two 
examinations a year or permits more secret examinations 
if the Comptroller wants to order them made. 

Q. In other words, the Comptroller can make an exam¬ 
ination at any time he wants to? A. That is right. 
71 Q. And it is a rule, is it not, generally, that the 
bank does not know when the examiners are coming 
in to examine ? A. Tie should not know: he is not expected 
to know. 

1 Q. He is not expected to know, so that the bank is sub¬ 
ject at all times to an examination by the national bank ex¬ 
aminers. subject to the will of the Comptroller as to when 
the examination shall be made; is that correct? A. That is 
true, of course, except that the examiners are given a list 
df banks to examine. Thev do not alwavs get directions 
from the Comptroller as to when to make an examination. 

Q. 1 understand that, Mr. Gough, but suppose that the 
Comptroller should wish to examine a certain bank every 
month. He could have it done, could he not? A. I know 
of no reason why he could not do it if he thought it ad¬ 
visable. 

Q. Or as often as he thought advisable. Xow, when an 
examiner goes into a bank and examines a bank, he makes 
up his report on these blanks; is that correct? A. It is. 

Q. Then what does he do with the report? A. The report 
is forwarded to the office of the chief national bank ex¬ 
aminer, who is located in the Federal Reserve District in 
which the bank is located, and the report is transcribed and 
the original forwarded to the Comptroller of the Currency, 
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a copy forwarded to the bank, a copy to the Federal Re¬ 
serve bank of the district, a copy forwarded to the 

72 field examiner, and another copy still retained in the 
office of the chief national bank examiner. 

Q. You have a separate chief national bank examiner in 
each Federal Reserve District ! A. Yes, there is a chief na¬ 
tional bank examiner in each Federal Reserve District, and 
his office is located in the Federal Reserve city of that dis¬ 
trict. 

Q. The Comptroller is authorized, is he not, to furnish 
information to certain agencies of the Government for con¬ 
fidential purposes? A. Yes, he is, and I just—I am not 
sure how the law reads, the Secretary or the Comptroller of 
the Currencv, but he is authorized to furnish information 
and command it to be furnished in some cases, I think. 

Q. In what cases are you authorized to command it? 

Mr. Rogge. I did not understand counsel's question? 
You mean in what instances is there a command to fur¬ 
nish the information? 

Mr. Stanley. I do not care whether it is a command or 
an allowance. I want to know what agencies of the Govern¬ 
ment can obtain confidential information about the banks 
from the Comptroller’s Office. 

Mr. Rogge. As T understood the witness' previous 
answer, if the Court please, he said that in some instances 
they were commanded to furnish the information and in 
other instances they were allowed to furnish the informa¬ 
tion. I want to know which the witness is talking about, 
whether he is talking about the instances where the 
statute requires the divulging of the information or 
whether— 

73 Mr. Stanley (interposing). 1 will ask him that. 

Bv Mr. Stanlev: 

% • 

Q. Do you know which is which? A. Xo, T can’t tell, 
without reference to the law. I am referring to the statute, 
however, not the general power of the Secretary to furnish 
information. 

Q. Under the statute what agencies of the Government 
are entitled to obtain from the Comptroller of the Currency 
information concerning banks, which information they are 
to hold confidential ? Do vou know that ? A. Well, the Re- 
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construction Finance Corporation is, and I know there are 
others, but I can't recall them now. 

Q. You know that the Securities and Exchange Commis¬ 
sion is not, do you not? A. I do not recall any specific 
statute authorizing them. 

Q. Xow, Mr. Gough, when these examiners’ reports are 
sent to the banks is there regularly a letter accompanying 
them from the Comptroller's Office? A. Xo; the reports 
are sent by the chief national bank examiner and the re¬ 
ports are sent by the chief national bank examiner to both 
the bank and the Comptroller. The letter to the bank, if 
one is written, is not prepared until after the Comptroller 
gets the report and, of course, in all cases, unless the—if the 
mails are prompt, the bank would have its copy of the re¬ 
port long before the letter was written. 

Q. But it is customary, is it not, for the Comptroller to 
write a letter after he receives the report, calling the bank's 
attention to anvthing he thinks he should? A. It is 
/4 the rule, if the report gives information about mat¬ 
ters that are, in the Comptroller's opinion, not hav¬ 
ing proper attention. 

Q. I see. What things does that letter ordinarily cover, 
or does it cover pretty nearly everything that has to do 
with the bank, or just a few things? A. Well, it covers, 
broadly, contraventions of law and practices that are not 
approved by what the Comptroller considers sound prac¬ 
tice. 

Q. Suppose the Comptroller would consider that there 
were too many slow loans. Would he mention that in a 
letter to the bank? A. He might. 

Q. He has been known to do it, I suppose? A. Has 
done it. 

Q. Suppose the Comptroller would consider that the re¬ 
serves or the amount that the bank had set up for back¬ 
ing houses and lots were not sufficient; would he call the 
bank’s attention to that ? A. Of course, if the reserves were 
not sufficient, the results would be that those assets would 
be carried on the books higher than were warranted, and 
the Comptroller endeavors to have banks carry assets on 
their books at reasonable value. 

Q. So he would call the bank’s attention to that? A. It is 
frequently done. 
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Q. It is frequently done. That would be true even of 
furniture and fixtures, if the bank carried it on its books at 
higher than its value? A. Probably, but the amount 
75 invested in furniture and fixtures is not, in many 
cases, so large as to deserve much attention. 

Q. Suppose the Comptroller should consider that the 
securities of a bank carried on its books were at too high 
a figure. Would the Comptroller of the Currency take that 
under consideration and call that to the attention of the 
bank? A. Well, I think he would. 

Q. And he has been known to do it? A. He has. 

Mr. Rogue. I did not get vour last answer. 

The Witness. He has. 


Bv Mr. Stanlev; 

• •> 

Q. Now, suppose the Comptroller considers that the bank 
is not well managed. What powers has he, do you know, to 
correct that ? A. Well, he is given the power to publish the 
report of an examination of the bank, if his suggestions 
relative to corrections are not followed, or he can cite the 
bank before the Federal Reserve Board, after proper warn¬ 
ing, or he can bring suit to forfeit the charter of the bank 
before the proper court. 

Q. He has three methods of making the bank behave, in 
other words: is that right? A. There are those three 
methods, all of which are rather drastic. 

Q. Xow, suppose the Comptroller wishes to publish the 

statement of the bank. How manv davs ’ notice does 

• » 

76 he have to give the bank? A. 1 think he has to give 
the— 

Mr. Rogge (interposing). The question is objectionable, 
for two reasons. It contains a presumption and also calls 
for a conclusion of law. 

The Court. Is there not some rule or law in regard to 
that? 

Mr. Stanley. Yes: 120 days, and then if they do not do 
it, it is 90 more days. 

The Court. There is no doubt about that? 

Mr. Rogge. Xo, but why ask the witness about that ? 

The Court. It will just save time to ask him. 

The Court: That is a fact, is it not? 

The Witness. That is it, as I remember it, your Honor. 
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Bv Mr. Stanley: 

•> v 

Q. Now, after these reports of bank examiners are re¬ 
turned, Mr. Gough, who has the custody of them ? A. The 
Comptroller. 

Q. The Comptroller of the Currency? A. Yes, sir. 

Q. They are in his custody? A. The physical custody 
is in the Comptroller and the representatives. Their de¬ 
partment records and the actual custody I think is in the 

Secretary of the Treasury. 

« • 

The Court. Suppose we take a recess until one-thirty. 

i (Thereupon at 12:35 o'clock p.m. recess was taken until 
1:30 o'clock p. m. of the same day.) 

77 AFTER RECESS 

The proceedings were resumed at 1:30 o’clock p. m., at 
the expiration of the recess. 

Thereupon E. H. Gough, the witness under examination 
at the time of the taking of the noon recess, resumed the 
stand and testified further as follows: 

Direct Examination—Resumed 
By Mr. Stanley: 

Q. Mr. Gough, in the maintenance report of the bank’s 
condition to the Comptroller are the loans of the bank 
classified? A. The loans are classified if the examiner does 
not regard them as entirely desirable. 

Q. In what different categories are they classified ? A. 
The former classification was Slow, Doubtful and Lost. 
But they are classified now, I think, as Two, Three and 
Four: Two being slow loans about which there mav be a 
slight element of doubt or about which the collection does 
not seem entirely certain. Then that would be Class 2. 
Class Three are loans the collection of part of which is 
deemed quite doubtful: and Class Four would be loans 
that are regarded bv the examiner are lost, 
i Q. What action is it customary for the Comptroller to 
take in reference to loans in the Fourth Class? A. To ask 
that they be charged off. 

Q. You request the bank that they charge them off? A. 
That is right. 
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78 Q. How does the examiner determine how to 
classify these loans ? A. Well, he will obtain all the 

information he can regarding the financial responsibility 
of the maker of the note and consider the value of any 
securitv that mav be for that note, and then he makes the 
best case he can. 

Q. Does he require the bank to obtain from the borrowers 
financial statements so that he can pass on those loans? A. 
I doubt whether he has the right to require it. The office 
and the examiners exert every effort to have the banks ob¬ 
tain financial statements from borrowers. 

Q. And the examiners go over those statements and any 
securitv there is for the loan, and then determine how to 
classify the loans and do classify them in the report to the 
Comptroller? A. Yes: they do that; and then, in addi¬ 
tion, thev obtain what information thev can from the officers 
of the bank or the particular officer in large banks that has 
charge of the particular loan. 

Q. Would you say that they go into those matters with 
great particularity? A. We expect them to. 

Q. You expect them to go into them all ? A. Yes. 

Q. What do they do about the securities held by the 
bank ? A. Under the new regulations banks are permitted 
to purchase for their own investment readily marketable 
non-speculative securities. Those investments, regardless 
of market, if at the time the examination is made the 

79 securities continue to be non-speculative, are listed 
at their book value and the market is ignored. If, 

a bank should hold securities it could not legally purchase 
at the time the examination is made, because the securi¬ 
ties are predominantly speculative in character, those 
securities are given an appraised value equal to the 18 
months average; that is, for the preceding 18 months: and 
then in page 2 or 3—I forget which it is— in the examiner’s 
report, half of the difference between that appraised value 
and the full value is listed as doubtful. 

Q. What does the Comptroller do about that doubtful list, 
if anvthing? A. It is taken into consideration in deter- 
mining whether or not the office should make an effort to 
have the bank pay in additional capital stock. 

Q. The examiners themselves determine the value of the 
past IS months and list that according to their own opinion, 
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do they? A. Xo: I don’t think so. I think that the various 
rating agencies have got together and are publishing or are 
about to publish a manual giving those averages. 

Q. And the examiner takes this average as the basis for 
his classification? A. That is true, I think. 

Q. Suppose a bank has bonds which have defaulted in 
payment of their principal: what does the examiner do 
about that ? A. The difference between the market value 
and the book value is a loss that the office insists be charged 
off. 

Q. In other words, when a bond becomes in default 
the Comptroller’s office requires the bank to charge 
80 off the difference between the market value and the 
book value? A. Well, I don't know. You say “re¬ 
quires.” We attempt to advise them to charge it off. 

Q. And they generally do, as a matter of fact ? A. They 
generally do, perhaps; not always. 

Q. Are you familiar with any of the laws that require 
national bank examiners to keep the names of the borrow¬ 
ers of a bank and the confidenial information of the bank 
confidential ? 

Mr. Bogge. If the court please, he is again asking the 
witness what different statutes provide. I submit the stat¬ 
utes cover it. 

The Court. Yes. We have been following a somewhat 
liberal rule. You asked him what the law provides? 

Mr. Stanley. I do not care about it, your Honor. Coun¬ 
sel is right about the statute covering it. 

The Court. The statute will speak for itself. 

Mr. Stanley. I will withdraw it. 

By Mr. Stanley: 

Q. What practices of a bank are there, would you say, 
that the Comptroller’s jurisdiction did not extend to, Mr. 
Gough? A. That is a difficult question to answer, as to what 
practice the Comptroller’s supervisory powers would not 
extend to. 

Q. Do you mean by that answer that you think they 
extend to practically all the practices? A. Xo. The Comp¬ 
troller by law is charged with the duty of supervising na¬ 
tional banks, and those supervisory efforts of the 
SI Comptroller are directed toward efforts to have the 
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banks obey the law and to follow sound banking prac¬ 
tices. 

Q. The Comptroller receives the reports that are pub¬ 
lished in the paper, does he not, by the banks? A. You 
mean, the reports of condition submitted by the banks ? 

Q. Yes. A. Yes; he does. 

Q. And the Federal Deposit Insurance Company is in¬ 
terested in those also, is it not ?—because it cannot see the 
deposits. A. It certainly has a vital interest in the reports. 

Q. And the Comptroller is familiar with all the reports 
that the banks publish, is he not? A. We have a Statistical 
division that takes charge of those reports after they are 
received. 

Q. And those reports conform with the reports that are 
given by the bank to the Comptroller, the ones that are 
published? A. The law requires that the report shall be 
published in the same form it is submitted to the Comp¬ 
troller. 

Q. So that the Comptroller can compare those reports 
with the examinations which he has? A. It would be very 
seldom that a comparison of the reports with the examina¬ 
tions made by the examiners would result in anything, be¬ 
cause, except in the rarest instances, it would take place 
on different days. 

Q. But the capital structure of the bank would show, 
would it not ? A. It verv likclv would be the same. I would 
not say, the capital structure. That would be cer- 
82 tainlv different. The capital stock might differ be¬ 
cause of a reduction or an increase in capital during 
the interim between the date the report was submitted by 
the bank and the examination made by the examiner. 

Q. That is the only way it would work at all? A. So far 
as the capital stock itself is concerned, that is all I can see. 
And of course in these days when a great many retirements 
of preferred stock are taking place, there might be a dif¬ 
ference because of that. 

Mr. Stanley. The witness is with you. 

Cross Examination 
By Mr. Rogge: 

Q. Does the Comptroller have any rules, regulations or 
instructions which prescribe any particular methods of 
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accounting that national banks shall follow? A. I never 
have considered that lie has. If there are any I do not 
know of them. 

Q. If there are any you would know them, would you 
not? A. I think I would. 

Q. Mr. Gough, calling your attention to Item 1 on page 3 
of Exhibit 5, and likewise calling vour attention to Soiled- 
ule A on page 7 of the same exhibit, suppose a national 
bank included in its report of condition which it files with 
the Comptroller, loans on real estate: what, if anything, 
does the Comptroller do about that ? A. These reports made 
by the banks to the Comptroller are used very largely for 
statistical purposes, and they are the source of the infor¬ 
mation, or, rather a source of the statistics furnished in 
the Comptroller's annual report to to Congress. If 
83 a bank in its report of condition shows that it had 
real estate loans when it did not have them, or 
showed that it did not have them when it did, the Comp¬ 
troller's office in 'Washington would likely know nothing 
it bout it until an examination of the bank was made. The 
Examiners have instructions to check the last report of con¬ 
dition submitted by the bank to see whether the report was 
correctly rendered, and if it developed that in the opinion 
of the examiner the report submitted by the bank was not 
correct, the attention of the bank would be called to the 
matter by the Comptrollers office, or whatever other steps 
it might be deemed necessary would be taken, depending 
of course upon the good faith of the bank in submitting the 
report and depending also, no doubt, upon how material 
the difference was. 

Q. Suppose that the Comptroller suggested to the bank 
that certain items of its loans and discounts should be re¬ 


flected as loans on real estate, and the bank did not comply 
with the Comptroller’s suggestion: what would the Comp¬ 
troller do about that? A. It would be pretty difficult to do 
anything much if the bank was obstinate about the matter. 

Q. Let me call your attention to Item 2 on page 3 of 
Plaintiff’s Exhibit 5, and also to Schedule B on page 9 of 
the same exhibit. Suppose a bank holding Government 
bonds writes those bonds up from cost to market and re¬ 
flects on its books an unrealized appreciation: what, if 
anything, does the Comptroller do about that? A. We 
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would attempt to have the bonds written back to the market 
values or to the book values prior to the write-up. We 
think it is unsound to write up the book value of 

84 any asset until it has been actually sold and the profit 
realized. 

Q. What do you do— write a letter to the bank? A. 
We would, I think; yes. 

Q. Suppose the bank does not comply with the Comptrol¬ 
ler's suggestion to reduce the figure on its books from 
market to cost: what would the Comptroller do about it? 
A. I think, again, that about all the Comptroller can do is 
to insist that sound policy, as recognized by well-regulated 
banks, be observed. 

Q. Suppose the bank continues to refuse? A. We of 
course might resort to the various remedies that are given 
by the statute. That might result in just the thing that the 
Comptroller’s office does not want to cause—that is, the 
closing of the bank. Or, in a proper case, there might be 
a report made to the Department of Justice. 

Q. Do you know of any instance where a Comptroller has 
closed a bank because the bank, in spite of the Comjjtroller’s 
suggestion to the contrary, continued to carry in its items 
of loans and discounts, loans on real estate or items that 
should have been classed as Other Real Estate Owned, or 
wrote up securities from cost to market ? A. I know of no 
such instance, and I am very sure that there never has been 
one. 

Mr. Stanley. The banks are not that stubborn? 

The Witness. I do not mean, that way. I mean, the 
Comptroller has got to have a reason when he appoints a 
receiver for a bank. 

By Mr. Rogge: 

Q. Do banks refuse at times to comply with the 

85 Comptroller's criticisms? A. They might not make 
a definite statement to the effect that they were not 

going to comply, but they might refrain from complying. 

Q. Has the plaintiff in this case refrained from comply¬ 
ing with some of the criticisms of the Comptroller? 

Mr. Stanley. We object, if your Honor please. 

The Court. That might have a bearing on this investi¬ 
gation. Your contention is that the Comptroller has ample 
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power and authority to go into all these matters. I think 
I will allow it. I will overrule the objection. 

Mr. Stanley. I note an exception. 

The Witness. If the court would permit me, I would like 
to talk to the attorneys for the Treasury Department here 
before I answer that question. 

The Court. Would you rather not answer it? If so, I 
will sustain the objection. The court has heard enough on 
it, I think. The witness is a government official. 

Mr. Hoiiire. Mav I ask that lie confer with counsel for the 
Treasury, then, your Honor? 

The Court. Oh, no. I do not want to have a conference 
between the counsel and the witness. 

By Mr. Rogge: 

Q. I call your attention to Schedule C on page 10 of Ex¬ 
hibit 5. A. Yes: I know what that is. 

Q. Suppose a national bank takes what the Comptroller 
thinks is insufficient depreciation on bank premises; what, if 
anything, does the Comptroller do about that? A. Well, 
we would do just what we would in these other cases; 
86 that is, would try to make them agree with our posi¬ 
tion that a proper amount should be written off or 
proper depreciation taken. 

Q. Suppose the bank refused to comply? A. Well, we 
would work back to where we are on the other questions. 
We have very drastic methods provided to force compli¬ 
ance. 

Q. Such as closing the bank, would you say ? A. If it 
resulted in a bad practice or an unsound practice we would 
have the power to publish the report. 

Q. How often has the Comptroller done that, Mr. Gough? 
A. He has never done it. 

Q. Go ahead. You were mentioning some remedies that 
the Comptroller had, I believe. A. Well, he could of course 
bring suit to forfeit the charter. 

Q. And you testified that the Comptroller had never done 
that for refusal of a bank to comply with the Comptroller’s 
criticisms? A. That is right. Or we would have that other 
remedy of citing the bank before the Federal Reserve Board 
for unsound practices. 

Q. How often has the Comptroller done that? A. Twice, 
that I can think of. 
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Q. Mr. Gough, what is the relation, if any, between the 
examiner’s report and the bank's report of condition? A. 
Well, the examiner’s report goes into the condition of the 
bank, and an examination of a bank by the National Bank 
Examiner is fundamentally, in my opinion, an appraisal of 
the bank’s assets. The report of condition submitted 

87 by a national bank is made from the bank's books. 
The difference is that if the bank should be carrying 

undesirable assets the report of condition would not dis¬ 
close it. 

Q. You mean, the bank’s report? A. Yes; the bank’s 
report of condition would not disclose it. If the report of 
an examination is submitted after a careful and proper ap¬ 
praisal of the assets, it will show the losses and the undesir¬ 
able assets for the most part. 

Q. With reference to items which bank examiners think 
should be charged off as losses, does the Comptroller act 
with the bank about that? A. We prefer to have those 
assets charged off before the examiner leaves the bank. 
But if they are not, it is the practice of the Comptroller’s 
office to check up on the matter to see if they have been 
charged off since examination was made. 

Q. Do banks always comply with the Comptroller’s sug¬ 
gestion that they charge off certain items? A. I do not 
think so— well, I know they do not always do it. But there 
are times when there is a difference of opinion. 

Q. Suppose a bank refuses to comply with the Comptrol¬ 
ler’s or the bank examiner’s suggestion that they write off 
certain assets as losses: then what happens, if anything? A. 
There is not any moderate power that the Comptroller can 
use to force compliance. 

Q. There, again, if the bank refuses the Comptroller does 
nothing more than to urge the bank to comply; is that right? 
A. That is what it amounts to. We place the re- 

88 sponsibility on the board of directors. 

Q. The report of condition that the bank files with 
the Comptroller is published in part: is that correct? A. 
The balance sheet. Well, of course, you would say ad¬ 
visedly. No part of the actual report to the Comptroller is 
published, but the bank is required to publish a statement 
of the assets and liabilities in the same form as the state¬ 
ment on the first page of the report to the Comptroller. 


G4 BANK OF AMERICA NATIONAL TRUST & SAW ASSOC. &C. 


Q. When, with reference to the time of submitting re¬ 
ports of condition, clo banks have such statements pub¬ 
lished ? A. The law requires a report to be submitted 
within five days after receipt of the notice from the Comp¬ 
troller that it is called for. The law does not specify when 
the report shall be published, but we take it that it should 
be published within a reasonable time, and it usually is. 

Q. Suppose, Mr. Gough, the bank had submitted a re¬ 
port of condition which contains in its loans and discounts 
certain items which should have been listed as loans on 
real estate, certain other items which should have been 
listed as other real estate owned, and had shown an in¬ 
sufficient amount of depreciation on bank premises: would 
the Comptroller take any steps to have the bank publish a 
revised report of condition? A. 1 think it would depend a 
good deal on the circumstances of each particular case. Of 
course the attention of the bank would be brought to the 
disparity. 

Q. Suppose the bank refused to publish a new report 
of condition ? A. Well, 1 do not know how the Comptroller 
could compel the bank to publish a new report. We some¬ 
times tell a bank it should publish it. 

S9 Q. And if the bank refuses? A. Sometimes our 
wishes are regarded and sometimes they would not 
be followed. 

Q. And if they are not followed ? A. There is no remedy, 
as I say, that I know of. 

Q. Is the Comptroller interested in any way in the market 
value of a bank's stock? A. I do not think so, except where 
it is found as collateral to loans in other banks. 

Q. But not aside from that? A. I cannot imagine they 
would be. 

Q. In other words, the Comptroller is primarily con¬ 
cerned with a bank's sound capital structure and whether it 
engages in any unsafe banking practices? A. It is con¬ 
cerned with a sound capital structure and the quality of the 
bank's assets and the distribution, of course, of its assets. 

Q. That is the primary concern of the Comptroller? A. I 
feel that is the case, mvself. 

Q. Mr. Gough, you gave some testimony this morning 
which drew a distinction between cases where the Comp¬ 
troller or the Secretary of the Treasury gave information to 
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other governmental bodies where a statute required it, and 
in other instances where the statute did not require it. 
Directing your attention particularly to the instance where 
no statute specifically requires the giving of information 
to other governmental bodies, will you state the facts as 
nearly as you can as to the practice both of the Comptroller 
and the Secretary of the Treasury with reference to 

90 furnishing such information which mav be contained 
in examiners* reports to other governmental agen¬ 
cies? A. So far as our office is concerned, we are governed 
by the regulations of the Secretary of the Treasury on that 
subject. 

Q. Suppose a request comes from the Department of 
Justice for certain information which is relevant to an in¬ 
quiry that the Department of Justice has, and that informa¬ 
tion may be contained in an examiner's report. Is such in¬ 
formation furnished to the Department of Justice? A. I 
think that the case would probably have to be studied, and, 
while, after all, the question as to whether or not it would 
be furnished would probably be decided by the Secretary of 
the Treasury, I think that the people in our office would 
recommend that it be furnished if that seemed in the public 
interest to furnish it. 

Q. Is that sometimes done without the Secretary's writ¬ 
ten authorization? A. Well, I am afraid I cannot quite 
answer that. I do not think it is. I know that I would not 
recommend that it be furnished without written authoriza¬ 
tion of the Secretary or one of the Assistant Secretaries 
or somebody authorized to act for him. 

91 Q. Now, suppose the Bureau of Internal Revenue, 
in an investigation that it may be making, requests 

certain information of the Comptroller that may be con¬ 
tained in an examiner’s report. Is the same procedure fol¬ 
lowed as a request through the Department of Justice? A. 
I think that the question of public interest would still be 
involved, but that we might not feel that the same considera¬ 
tion should govern in an isolated case of information in 
an examiner’s report for the Department of Internal Reve¬ 
nue as would be the case in furnishing a whole report, we 
will say, to the Department of Justice. 

Q. Do you know of any instances where examiners’ re¬ 
ports have been furnished to other governmental agencies 
upon their request? A. I think I know of two instances. 
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Q. What department requested them in those instances? 
A. The Department of Justice. 

Q. Does the fact that a report of condition, or at least 
information contained in that report, has been published 
indicate that the report follows the practices which the 
Comptroller of the Currency suggests be followed? 

Mr. Stanley. 1 do not understand that question. 

Read the question. 

(The reporter read the last question.) 

Bv Mr. Stanlev: 

Q. Do you understand it ? A. I think I do. Xo, I do not 
think it has that indication. 
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Bv Mr. Rogge 


Q. Is there any comparison generally made by the Comp¬ 
troller's Office between the bank's report of condition and 
examiners' reports? A. There is no comparison made in 
the Comptroller's Office here in Washington— 

Q. (Interposing). Why not— 

Mr. Stanley (interposing). Let him finish, please. 

A. Because, as I said a while ago, the dates on which the 
reports are submitted would differ. Xow, that don't mean 
that the examiner in our office or the assistant chief exam¬ 
iner who handles that matter might not on occasions make 
.comparisons, but I do not think it is the general rule. It is 
the responsibility of the examiner who makes the next ex¬ 
amination of the bank to check up the report with the rec¬ 
ords of the bank available to him. 

Mr. Rogge. That is all. 

Mr. Stanley. Xo questions. 

Mr. Rogge. That is all. Thank you. 


(The witness left the stand.) 

Mr. Stanley. May it please the Court, I summoned the 
gentleman here as a witness before he became counsel in 
this case, Mr. Rogge. Since I interviewed him, he became 
counsel. I simply wanted to prove by him certain state¬ 
ments he made at the hearing of the Securities and Ex¬ 
change Commission as to his intention to go into the affairs 
of the bank in a public hearing. 

The Court. Is it possible that you might be able to agree 
upon what he said ? 
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93 Mr. Stanley. Well, I would think so. 

The Court. What is that? 

Mr. Stanley. I would think we could. 

Mr. Lane. There is a stenographic record of it. 

The ( ’ourt. Well, you may proceed either way. 

Mr. Stanley. Will you give me just a minute, your 
Honor ? 

Mr. Lane. I may say, your Honor, that I have no objec¬ 
tion whatsoever to Mr. Rogge's being called. I would like 
to know just the scope of the inquiry. 

The Court. I)o you want to prove that he made certain 
statements at the hearing? 

Mr. Stanley. 1 want to prove that he made certain state¬ 
ments at the hearing. 

The Court. As to this proceeding? 

Mr. Stanley. Yes. 

The Court. Have you a stenographic record of it ? 

Mr. Stanley. Yes, I have it right here. 

The Court. Can’t you agree that Mr. Rogge said such- 
and-such a thing at such-and-such a hearing? 

Mr. Stanley. I will dictate it. 

Mr. Rogge. T suggest that counsel read the pages and 
see if the pages he has conform with our copy. 

Mr. Stanley. At the bottom of page 34. 

Mr. Rogge. I have no objection except, of course, I 
should want to point out that if the Commission thinks I am 
not in conformity with the wishes as to the procedure, the 
Commission can change the course of that procedure. 

The Court. I do not think anything of that kind is 

94 complained of here. 1 think the best way for you is 
to read to the Court into the record what you wish to 

offer in evidence. 

Mr. Stanley. I wish to offer in evidence a statement of 
Mr. Rogge made before the Securities and Exchange Com¬ 
mission on January 16. 1939, as recorded on the transcript 
of record of those proceedings on page 34: 

(Reading) “Mr. Rogge: Another group of charges in the 
Commission’s order alleges the failure of Bank of America 
X. T. & S. A.”— 

Mr. Lane (interposing). May I register a formal ob¬ 
jection on the ground that the Commission’s order speaks 
for itself? What Mr. Rogge may have said he intended to 
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do does not prove what the scope of the Commission's pro¬ 
cedure is. If Mr. Rogge goes beyond the scope of the pro¬ 
ceeding as laid out in the order, the proper remedy is to 
take that to the examiner, to the Commission, and to the 
charts, to comply with the scope of the order. 

Mr. Rogge’s personal opinion—Mr. Rogge might not be 
concerned with the case tomorrow—as to what he hopes to 
prove can not be relevant to the issue in this matter. 

The Court. I do not see that it is going to hurt anybody. 

Mr. Lane. I do not think it does. 

The Court. I thought you agreed as to what was going 
in? 

Mr. Lane. I did not know what was going in then. 

The Court. The objection is overruled. 

Mr. Stanley. (Reading): 

95 “Another group of charges in the Commission’s 
order alleges the failure of Bank of America X. T. & 
S. A. to provide sufficient depreciation for its bank 
premises, furniture and fixtures. After 1931 it appears 
that the bank cut the rate of depreciation almost exactly in 
half. The Commission has been able to ascertain no suf¬ 
ficient reason for the change except the desire on the part 
of the bank to inflate its apparent earnings.” 

“The ‘Combined Report of Conditions’ of Bank of 
America X. T. & S. A., First Xational Bank in Reno, and 
Bank of America, (California) as of December 31, 1936, 
shows ‘loans and discounts’ in the amount of $539,000,000, 
which includes, among other things, loans in the amount 
of $304,000,000 on ‘farm Lands' and ‘other real estate.’ ” 

“The Commission has reasonable grounds to believe that 
the ‘Loans and Discounts of $539,000,000' include estimated 
losses and doubtful accounts aggregating in excess of 
$8,000,000, a large portion of which is comprised of blocked 
German and Austrian credits which are worth materially 
less than their face amount at which they are carried. 

“The Commission also has reasonable grounds to believe 
that in the item of $539,000,000 there is also included ac¬ 
counts in excess of $1*25,000,000, a substantial portion rests 
on insufficient security and security that is appraised in 
excess of its true market value.” 

“Mr. Rogge: I can show that precisely to counsel if he 
wishes to see it. It is Item VII, beginning at the top of 
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page 7, and on the fifth line of page 8 you will find 

96 reference to the $125,000,000.” 

“Mr. Richberg: Is that what you call slow ac¬ 
counts?” 

“Mr. Rogge: That is right.” 

That is all, your Honor. 

The Court. It is just an expression of Mr. Rogge on that 
occasion. Whatever is in the order is in the order, and the 
order will speak for itself. 

Mr. Rogge. Furthermore, they are excerpts taken and 
they are not consecutive. 

The Court. Very well. 

Mr. Stanley. We want to put the subpoenas in evidence, 
your Honor, if there is no objection. 

Mr. Lane. Are you referring to the subpoenas which 
have the names of the borrowers ? 

Mr. Stanley. I am not going to put them in. 

I offer in evidence a subpoena to Louis Ferrari. Vice- 
President, Bank of America, “Bring with you and produce 
at said time and place the following books, papers and docu¬ 
ments, set forth in Exhibit B attached hereto: All loans 
and discounts.” 

Is there any objection to that ? 

Mr. Rogge. Xo objection. 

The Court. Is there any objection? 

Mr. Rogge. No objection. 

The Court. What is the date of it? 

Mr. Stanley. This is dated January 13, 1939. It is of¬ 
fered as Plaintiff's Exhibit 17. 

97 (Subpoena to Louis Ferrari, dated January 13, 
1939, was marked Plaintiff’s Exhibit 17 and received 

in evidence.) 

Mr. Stanley. I offer in evidence a subpoena duces tecum 
against Russell G. Smith, Cashier, Bank of America, issued 
—I haven’t got the date here—blank day of January, as 
Exhibit Xo. 18. 

Mr. Rogge. Xo objection. 

(Subpoena against Russell G. Smith was marked Plain¬ 
tiff’s Exhibit 18 and received in evidence.) 

Mr. Stanley. I had desired to ask Mr. Rogge if it was 
not the intention of the Commission, in the issuance of 
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these summonses, to go into the value of the loans set forth 
in the subpoenas and whether or not they were secured by 
sufficient security, and go into the books to determine the 
assets of the bank in compliance with the order. 

Mr. Rogge. I can say, if the Court please, that the rec¬ 
ords requested in the subpoena to Mr. Louis Ferrari per¬ 
tain to a request for records as to certain borrowers and 
as to which it is our information that there is no other se¬ 
curity to which the bank may look except some assets which 
we think are wholly inadequate to secure those loans; that 
it is our intention, with the Court’s permission, of course, 
as the result of this proceeding, to appraise those assets 
to see whether the bank has, as we claim, wholly inadequate 
reserves for these loans and discounts of $539,000,000. 

The Court. It is not only your purpose to appraise 
them, but it is your purpose to investigate and go into their 
value in the hearing before the Securities and Ex- 
98 change Commission? 

Mr. Rogge. That is true, We feel this way: that 
representation, on the information filed with us, $539,- 
000.000, loans and discounts, and the answer in a supple¬ 
mental schedule, estimated losses not otherwise provided 
for. is false and misleading information to investors and 
it is our duty, if it is a fact, to show that the plaintiff does 
have wholly inadequate reserves. 

The Court. What they want to know at this time is not 
any such conclusion. What they want to know is if it is 
the purpose of the Securities and Exchange Commission 
to investigate and go into these loans and the security of 
these loans or the insecurity of the loans that have been 
made by the plaintiff bank. 

Mr. Rogge. Some of them: those that are covered in 
the subpoena to Louis Ferrari. There may be some addi¬ 
tional ones. 

The Court. You propose to go ahead with such an in¬ 
vestigation if the Court allows you to do it. You are going 
ahead and do it? 

Mr. Rogge. \~es. 

Mr. Stanley. May it please the Court: I think I am en¬ 
titled to make one statement for my client. We have filed 
no statement with the Securities and Exchange Commis¬ 
sion. 
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Mr. Rogge. I did not say they did. 

Mr. Stanley. We have made no false and misleading 
statements. 

Mr. Rogge. The Trans-America Corporation did. 

Mr. Stanley. IVe deny that any statements which 

99 we have made to the Comptroller of the Currency 
and the Federal Reserve Board and the Federal De¬ 
posit Insurance Corporation—any of them—are false and 
misleading. He is talking about another corporation. 

The Court. The Court understands it. 

Mr. Stanley. I know the Court does. 

The Court. You wanted to make a statement in behalf 
of your client in open court and for the benefit of your 
client and the stockholders and the depositors and the pub¬ 
lic. You have made your statement on behalf of the Se¬ 
curities and Exchange Commission, that you propose to 
go into these matters and investigate all the Trans-America 
Corporation. 

Mr. Stanley. At a public hearing. 

The Court. At a public hearing, because the Trans- 
America Corporation holds 42 percent of the stock of the 
plaintiff in this case. 

Mr. Rogge. No, that is not correct. 

The Court. As among its assets. 

Mr. Rogge. For 1926 tin* Trans-America Corporation, 
as we shall show, held 99.65 percent. 

The Court. That they held that and at the present time 
the claim is that they hold 42 percent of the plaintiff’s 
stock. Very well. Those admissions were made of rec¬ 
ord. Have you any further questions? 

Mr. Stanley. No further questions. 

The Court. You may proceed with your testimony. 

100 Thereupon Mrs. Magdelene B. Murphy was called 
as a witness for and on behalf of the defendants and, 

being first duly sworn, was examined and testified as fol¬ 
lows : 


Direct Examination 
By Mr. Rogge: 

Q. Will you state your name? A. Magdelene B. Murphy. 
Q. Where do you live, Mrs. Murphy? A. Arlington, 
Virginia. 
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Q. By whom are you employed? A. I am employed by 
the Securities and Exchange Commission. 

Q. How long have you been so employed ? A. Since No¬ 
vember of 1934. 

Q. And what is your position ? A. I am assistant super¬ 
visor of the Docket Section. 

Q. Trill you tell us of your duties ? A. It is the duty of 
the Docket Section to receive, record, and acknowledge all 
papers, documents, and records filed under the Securities 
and Exchange Act of 1934, as well as the other Acts ad¬ 
ministered by the Commission. 

Mr. Rogge. May I have this marked as Defendant's Ex¬ 
hibit 1 for Identification, being an application for registra¬ 
tion pursuant to 12-b and e of the Securities and Exchange 
Act of 1934 by Trans-America Corporation on Form 24 of 
the Securities and Exchange Commission for bank holding 
companies? 

101 (Defendant's Exhibit 1, registration statement on 

Form 24. of Trans-America Corporation, was 
marked for identification.) 

Bv Mr. Rogge: 

Q. I hand you Defendant's Exhibit 1 for Identification 
and ask you whether you have ever seen that document be¬ 
fore (handing a document to the witness). 

Mr. Stanlev. 'We do not see anv relevancv to it. vour 
» • • • 

Honor. We object. 

Mr. Rogge. This is the registration statement which we 
assert contains false and misleading information and is 
one of the reasons for our investigation. 

The Court. Well, I will overrule the objection. When 
the plaintiff was putting in its case the defendant did not 
see any relevancy to what the plaintiff offered. Now the 
plaintiff see no relevancy in what the defendant offers. I 
think the onlv thing for this court to do is to let them in. 

By Mr. Rogge: 

Q. What is that? A. This is Form 24 that we received 
from this applicant, Trans-America Corporation, August 
7, 1937. 

Q. I notice a stamp on the first page, which reads, “Se¬ 
curities and Exchange records,'' received first mail, August 
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7, 1937. A. That is the usual stamp that we put upon 
papers filed with the Commission. It shows the date it was 
received by us. 

Q. Who puts the stamp on? A. It is put on by the mail 
room in our administrative division, to show the receipt. 

Q. And when, with reference to the time of re- 

102 ceipt of this document, is that stamp put on? A. It 
is put immediately that is opened up. It is received 

from the post office or the express company and the pack¬ 
age unwrapped and the stamp immediately put on there. 

Q. There is another stamp on the second pa.ire. Is the 
same true of that? A. Yes. We put that on at different 
places to show the continuity of that. 

Q. I notice another such stamp on page 34. Is the same 
thin.? true of that? A. The same thing is true, yes, sir. 

Q. And the next page? A. Yes, sir, the same thing. 

Mr. Rogge. I ask that this document, Amendment Xo. 1 
to the registration statement on Form 24, registration 
statement of Trans-America Corporation, be marked as 
Defendant’s Exhibit 1-A for Identification. 

(Defendant's Exhibit 1-A. Amendment Xo. 1 to regis¬ 
tration statement on Form 24, was marked for identifica¬ 
tion.) 

By Mr. Rogge: 

Q. Mrs. Murphy. I show you Defendant’s Exhibit 1-A 
for Identification. Have vou ever seen that document be- 
fore (handing a document to the witness)? A. Yes. sir. 
That is the amendment that we received to the registration 
statement of Trans-America Corporation. 

Q. There is likewise a stamp on that. Will you explain 
that? A. This is our receipt stamp. It is the usual 

103 stamp put on the mail. 

The Court. It is just a receipt stamp. 

By Mr. Rogge: 

Q. The same tiling is true of the stamp on the second 
page? A. Yes, sir, receipt stamp. 

Mr. Rogge. I ask that Amendment Xo. 2 to the same 
registration statement be marked as Defendant’s Exhibit 
2 for Identification. 
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(Defendant’s Exhibit 2, Amendment No. 2 to registra¬ 
tion statement, was marked for Identification.) 

By Mr. Rogge: 

Q. And your testimony is the same as to the stamps on 
that document? (Handing a document to the witness.) A. 
That is our regular receipt stamp, yes, sir. 

Q. There were two more amendments, weren’t there? 
A. Yes, sir. 

Q. Can you find those for me? A. That (indicating) is 
No. 3. 

Mr. Rogge. May I have this marked as Defendant’s Ex¬ 
hibit 3 for Identification? 

(Defendant's Exhibit 3, Amendment No. 3 to the regis¬ 
tration statement, was marked for Identification.) 

By Mr. Rogge: 

Q. Is the same thing true of the stamp in Defendant’s 
Exhibit 3 for Identification (handing a document to the 

witness) ? A. That is our regular receipt stamp. 

104 Q. Will you find me Amendment No. 4? 

The Court. Amendment No. 3, you mean ? 

Mr. Rogge. No. This (indicating) was Amendment No. 
3, your Honor. I had the first amendment, which was a 
purely informal amendment, labeled “1-A.” 

Mark this “Defendant’s Exhibit 4 for Identification,” 
being Amendment No. 4 to the registration statement. 

(Defendant’s Exhibit 4, Amendment No. 4 to the regis¬ 
tration statement, was marked for identification.) 

By Mr. Rogge: 

Q. Is your testimony the same as to the stamps on De¬ 
fendant’s Exhibit 4 for Identification? A. That is right, 
that is our receipt stamp. 

The Court. Will you make a statement for the record 
as to what those exhibits are? 

Mr. Rogge. Defendant’s Exhibit 1 for Identification is 
the registration statement on Form 24 of Trans-America 
Corporation, which was received August 7, 1937. 

Amendment No. 1 to the registration statement on Form 
24 was received on September 3. 
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The Court. Is that Exhibit 1-A? 

Mr. Rogge. It is Amendment No. 1, and it is Defendant’s 
Exhibit 1-A for Identification and was received on Sep¬ 
tember 3, 1937. 

Amendment No. 2, which has been marked as Defendant’s 
Exhibit No. 2 for Identification, was received on October 
27, 1937, by the Commission. 

Amendment No. 3 to the registration statement, Defen¬ 
dant’s Exhibit 3 for Identification, was received on June 
27, 1938. 

105 Amendment No. 4 to the registration statement, 
Defendant’s Exhibit 4 for Identification, was re¬ 
ceived on July 19, 1938, by the Commission. 

May I have this document, Annual Report of Trans- 
America Corporation, on Form 24-K, marked as Defen¬ 
dant’s Exhibit 5 for Identification? 

(Defendant’s Exhibit 5, Annual Report of Trans- 
America Corp., on Form 24-K, was marked for identifica¬ 
tion.) 

Mr. Rogge. This document, according to the stamp 
thereon, was received on June 27, 1938. 

By Mr. Rogge: 

Q. Mrs. Murphy, have you seen this document before? 
(Handing a document to the witness.) A. Yes, sir; this is 
in our file. 

Q. Is your testimony the same with reference to the 
stamps on this document? A. That is our regular receipt 
stamp, showing that was received June 27, 1938. 

Q. And that appears at several places in the document? 
A. Yes. 

Mr. Rogge. If the Court please, with reference to the 
Commission’s order for hearing, it is set forth in the Fed¬ 
eral Register for December 1, 1938, and being a statement 
that the Court may take judicial notice of, I should like to 
have the witness testify concerning some stamp of num¬ 
bers on the original, but I think I can hand up the Register 
for the convenience of the Court and it is not necessary to 
introduce the original in evidence. 

I wish to show receipt of that, Mr. Stanley, which 
you did not admit this morning. 


106 
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Mr. Stanley. What lie wants to show is that it was re¬ 
ceived by the bank? 

Mr. Rogge. I can dispense with all this, if the Court 
please. Counsel will admit that what I am about to offer 
proves that the document was served on Trans-America 
Corporation not later than December 2, 1938, and was re¬ 
ceipted for by the Bank of America X. T. & S. A. Central 
Clearing Office, No. 1 Montgomery Street, San Francisco. 

If there is any difficulty about that, I will prove it. 

Mr. Stanley. It does not make a bit of difference. 

The Court. You are willing to admit that? 

Mr. Stanley. Yes. 

The Court. The Federal Register is in evidence, too? 

Mr. Rogge. Counsel introduced a copy of our order. I 
simply handed that up for the convenience of the Court, 
to show that general notice of this was given in the Federal 
Register. 

The Court. It will be admitted in evidence with the de¬ 
fendants’ next exhibit number. 


1 , 


(Defendant's Exhibit 6, Federal Register of December 
1938, was marked for identification.) 


Mr. Stanley. The only point I make, your Honor, is 
that the bank did not have any notice that the action be 
made public, that is all. 

By Mr. Rogge: 

Q. I also asked you to bring with you the original of two 
letters sent by the Secretary of the Treasury to the 
107 defendant Douglas, and I also asked Mr. Thompson, 
of the Treasury, to bring certified photostatic copies 
of letters sent by Chairman Doublas to the Secretary of the 
Treasury. 

Mr. Stanley. May it please the Court, we wish to ob¬ 
ject to the admission of these letters and their offer. 

The Court. Let me see them, please. 

! Mr. Rogge. If the Court please, we wish to show a strict 
compliance with the letter and spirit of the existing law 
both on behalf of the Secretary of the Treasury in giving 
evidence and the Commission in receiving it. 

The Court. What is the ground of objection to these 
four letters ? 
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Mr. Stanlev. May I look at them, vour Honor? Thev 
have not been offered to me, yes. 

May it please the Court: The purpose of this corre¬ 
spondence is to show, as I take it, that the Securities and 
Exchange Commission has legallv obtained the examiners’ 
reports upon which the subpoenas are issued. We allege 
in our bill that thev have unlawfullv obtained them, and 
that goes to the question whether or not the Secretary of 
the Treasury has authority to deliver confidential reports 
under those circumstances. 

We object to the letters being offered in evidence unless 

the Secretary of the Treasury and Mr. Douglas appear in 

court for the purpose of allowing us to cross-examine them 

to determine whether or not the Secretarv of the Treasure 

• % 

asked an opinion of the Attorney General as to whether or 
not it was proper for him to do this, and other questions 
pertinent to this matter at this time. 

108 The cases in the books all say that the Comptrol¬ 
ler of the Currency is the custodian of these, and it 
is our contention that the Secretary of the Treasury, when 
he handed over these examiners’ reports and when he said 
in that letter that the Securities and Exchange Commis¬ 
sion could make public the confidential information in these 
examiners’ reports, did an unlawful act and we would like 
to question him as to the purposes behind it, what he did 
before he did it, so that we can present the whole matter 
to the Court. 

Mr. Rogge. This is the first time that I have heard that 
it is not admissible once I prove the signature is correct. 
I would like to show how we got them and then let the 
Court decide whether they were obtained legally or ille¬ 
gally. 

The Court. I think I will admit the letters in evidence, 
and vou mav bring in evidence, if vou want to, in rebuttal, 

or vou mav raise the issues of law at the conclusion of the 

» * 

case. 

Mr. Stanley. Well, I note an objection. 

Mr. Rogge. Before offering the letters, if the Court 
please, I should like to offer in evidence as Defendant’s 
Exhibits 7 to 14, inclusive, certified copies of certain rules 
and regulations of the Treasury Department. 

The Court. Is there any objection to these? 
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Mr. Stanley. I have not seen them, your Honor. 

(After examining the documents in question) No ob¬ 
jection to those. 

Mr. Bogge. May I have them marked as Defendant’s 
Exhibits 7 to 14, inclusive? 

109 (Certified copies of certain rules and regulations 
of the Treasury Department were marked Defen¬ 
dant’s 7 through 14, inclusive, and were received in evi¬ 
dence.) 

Mr. Bogge. Now, may I have marked as Defendant’s 
Exhibit 15 for Identification, a certified photostatic copy 
of a letter under date of November 17, 1938, from William 
0. Douglas, Chairman of the Securities and Exchange 
Commission, to the Honorable The Secretary of the Trea- 
surv. 

(Defendant's Exhibit 15, photostatic copy of letter dated 
November 17, 1.93S, from Chairman Douglas to Secretary 
of Treasury, was marked for identification.) 

Mr. Bogge. Mav I have marked as Defendant’s Exhibit 

16 for Identification a letter from the Secretary of the 
Treasury, under date of November 19, 1938, to Chairman 
Douglas ? 

(Defendant’s Exhibit 16, letter dated November 19, 1938, 
from The Secretary of the Treasury to Chairman Douglas, 
was marked for identification.) 

Mr. Bogge. May I have marked as Defendant’s Exhibit 

17 for Identification a letter under date of November 23, 
1938, from Chairman Douglas to the Secretary of the 
Treasure. 

(Defendant’s Exhibit 17, letter dated November 23, 1938, 
from Chairman Douglas to The Secretarv of the Treasury, 
was marked for identification.) 

Mr. Stanley. The Court will allow us an exception on 
the basis of the objection made? 

The Court. Yes. Have you finished? 

Mr. Bogge. I have one more. 

I ask that there be marked as Exhibit 18 for Identifica¬ 
tion a letter from The Secretary of the Treasury to 
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110 Chairman Douglas, under date of November 23,1938. 

(Defendant’s Exhibit IS, letter dated November 23,1938, 
from the Secretary of the Treasury to Chairman Douglas, 
was marked for identification.) 

The Court. You object to the four letters that we were 
just discussing, and the Court overrules your objection. 

Mr. Stanley. Yes. 

Mr. Rogge. I have not offered them yet. 

The Court. Strictly speaking, they are to be marked 
for identification. Nevertheless, you have your objection 
should they be offered. 

Mr. Rogge. Counsel may take the witness. 

Mr. Stanley. No questions. 

(The witness left the stand.) 

Thereupon Edith Waters was called as a witness for and 
on behalf of the defendants and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Rogge: 

Q. Will you state your name, please. A. Edith Waters. 

Q. Where do you live, Miss Waters? A. Washington. 

Q. Can you give us the street address? A. 1835 K 
Street, Northwest, Washington, D. C. 

Q. By whom are you employed ? A. Securities and Ex¬ 
change Commission. 

111 Q. How long have you been so employed? A. 
Since December, 1934. 

Q. In what capacity are you presently employed? A. I 
am secretary to the Chairman of the Securities and Ex¬ 
change Commission. 

Q. Are you familiar with Chairman Douglas’ signature? 
A. I am. 

Q. Did you ever see him sign his name ? A. Many times. 

Q. I call your attention to the signature, William 0. 
Douglas, on Defendant’s Exhibit 15 for Identification and 
on Defendant's Exhibit 17 for Identification (handing 
some documents to the witness). A. That is his signature. 

Q. And I ask you, Is that the signature of William 0. 
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Douglas, Chairman of the Securities and Exchange Com¬ 
mission? A. It is. 

Mr. Rogge. You mav cross-examine. 

Mr. Stanley. No questions. 

(The witness left the stand.) 

Mr. Rogge. I now offer in evidence Defendant's Exhibit 
15 and Defendant’s Exhibit 17. 

Mr. Stanley. May we note an objection ? 

The Court. Objection overruled. 

(Defendant’s Exhibit 15, previously marked for iden¬ 
tification, was received in evidence.) 

(Defendant’s Exhibit 17, previously marked for identifi¬ 
cation, was received in evidence.) 

112 Mr. Stanley. Exception noted. 

The Court. You do not have to take an excep¬ 
tion. 

Mr. Stanley. I beg your pardon. 

Thereupon William N. Thompson was called as a wit¬ 
ness for and on behalf of the defendants and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Rogge: 

Q. Will you state your name, please? A. William N. 
Thompson. 

Q. Where do you live? A. 2922 Cortland Place, North¬ 
west, Washington, D. C. 

Q. By whom are you employed? A. Treasury Depart¬ 
ment. 

Q. How long have you been so employed? A. Thirty 
years. 

Q. And what is your present capacity? A. Assistant to 
the Administrative Assistant to the Secretary of the Trea- 
surv. 

Q. How long have you held that position ? A. Five 
vears. 

v 

Q. Are you familiar with the signature of Secretary 
Morgenthau? A. I am. 
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Q. Have you ever seen him sign his name? A. Many 
times. 

Q. I call your attention to the signature, H. Mor- 

113 gcnthau, Jr., on Defendant’s Exhibit 16 and De¬ 
fendant’s Exhibit 18 for Identification, and I ask 

you, Is that the signature of the Secretary (handing some 
documents to the witness). A. It is. 

Mr. Rogge. These documents are offered in evidence, if 
the Court please. 

Mr. Stanley. I note an objection. 

The Court. Overruled. 

(Defendant’s Exhibit 16, previously marked for identi¬ 
fication, was received in evidence.) 

(Defendant’s Exhibit IS, previously marked for Identi¬ 
fication, was received in evidence.) 

Mr. Rogge. May I ask leave to withdraw the originals 
and substitute photostatic copies? 

The Court. Very well. 

Mr. Rogge. Counsel may cross-examine. 

Mr. Stanley. No questions. 

(The witness left the stand.) 

Thereupon John F. Anderson was called as a witness for 
and on behalf of the defendants and, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 

• By Mr. Rogge: 

Q. Will you state your name, please, sir? A. John F. 
Anderson. 

Q. How do you spell your last name ? A. A-n-d-e-r-s-o-n. 
Q. Where do you live? A. Arlington, Virginia. 

114 Q. By whom are you employed? A. By the Comp¬ 
troller of the Currency. 

Q. How long have you been so employed? A. Since Au¬ 
gust of 1927. 

Q. In what capacity are you presently employed. A. 
During all that period as an assistant— 

Q. (Interposing) I did not hear you, Mr. Anderson. A. 
During all of that period as assistant counsel to the Comp¬ 
troller of the Currency. 
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1 Q. Will you tell us of the nature of your duties? A. Gen¬ 
eral legal duties in connection with advising the Comp¬ 
troller as to the action he is required to take under the 
statutes. 

Q. Are you familiar with the practice of the Comptroller 
and of the Secretary of the Treasury in furnishing infor- 
hiation in the files, including information in examiners’ re¬ 
ports, to other governmental agencies? A. I am. 

: Q. Will you tell us what that practice is? A. During 
that period of over ten years, to my knowledge, secretaries 
of the Treasure and comptrollers of the currenev have con- 
sidered applications for information or documents obtained 
by the Comptroller of the Currency from banks incident 
to his exercise of visitorial powers under the Treasury De¬ 
partment regulations, old Rule 9 of the Treasury Depart¬ 
ment and recently under an amended circular on the sub¬ 
ject issued last summer, I think in August, each case 
115 has been considered on its own facts, whether the re¬ 
quest comes from a federal court, state court, gov¬ 
ernmental agency, or a private individual, and production 
or refusal has been predicated on the facts of each case. 

Q. Have examiners' reports or material from examin¬ 
ers’ reports ever been furnished to the Department of 
Justice? A. I personally have knowledge of production 
incident to possible violations of the criminal provisions of 
the National Bank Act and have dictated letters, signed 
by the Comptroller of the Currency, to the Attorney Gen¬ 
eral forwarding such documents and information for such 
action as that Department deems advisable. 

Q. Has such information ever been furnished to the Bu¬ 
reau of Internal Revenue? A. Information has been fur¬ 
nished to attorneys in the Department of Justice and at¬ 
torneys in the Bureau of Internal Revenue, informally, and 
on at least one occasion an examination report was fur¬ 
nished to an attorney in the Department of Justice for his 
use in interrogating examiners and incident to the presen¬ 
tation of his case in Cleveland, Ohio. 

Q. Have any such requests for information, some of 
which may be contained in examiners’ reports, come across 
your desk within the last two weeks ? A. I disposed of two 
such requests last week and there are two similar requests 
now on my desk, one from the Bureau of Internal Reve- 
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nue and one from Mr. Arthur Rugg, who is former Assis¬ 
tant Attorney General, now in private practice. 

Q. And what were the other two? A. Two disposed of 
last week was a request for information of this type 

116 in the Comptroller’s files incident to a tax case 
pending before the Board of Tax Appeals, wherein 

the question is the year in which the shareholder should 
take a loss on his capital investment in the bank stock. 

The other case is a case being tried today in the District 
Court for the "Western District in Pittsburgh, involving 
collateral pledged to a note and involving the bank’s rec¬ 
ords and the liquidator’s records. 

I have, in scores of cases, gone over, with the receivers 
of insolvent national banks and their attorneys, these bank 
examination reports, critical letters, condition reports, to 
aid those officers of the United States in the performance 
of their duties under the Bank Act. 

Q. Have you any idea how many instances of such re¬ 
quests for information from other governmental depart¬ 
ments to the Comptroller have come to your attention in 
the ten years vou have been there? A. I would sav over a 

VI * 

score. The number of requests from governmental agen¬ 
cies as compared to requests from private sources are per¬ 
haps small. 

Q. You say a score from governmental agencies? A. At 
least that. 

Q. And were those requests usually complied with? A. 
I would say that the Comptroller and the Treasury have 
been reluctant to furnish information, particularly where 
it appeared that the parties could obtain what they desired 
from other sources, and in many instances requests have 
been withdrawn after the matter was discussed with appli¬ 
cants, and that is true in the case of requests from 

117 representatives of the Bureau of Internal Revenue. 

The Comptroller has collaborated with these folks 
in the performance of their duty under the law. 

Q. Has he furnished them with information from exami¬ 
ners’ reports? A. He has repeatedly, but the instances 
where formal requests for copies to be used in evidence or 
otherwise have been made are not so great. I can point to, 
however— 
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Q. (Interposing) Have examiners’ reports themselves 
ever been furnished to another governmental agency? A. 
Yes. I know of instances where they have been furnished 
to the Department of Justice and they have repeatedly 
Wen furnished to receivers. They have been introduced in 
evidence in court in certain cases. 

Mr. Rogge. Counsel may examine. 

Cross Examination 
By Mr. Stanley: 

Q. In what cases have they been produced in court ? A. 
In the case of Culhane v. Mechanics Joint Company, 299 
IT. S. at 51, the reports of the examination of the bank and 
the critical letters were before the court, and in the Su¬ 
preme Court of the United States it was—the use of the 
reports in evidence was assigned as error. The Supreme 
Court affirmed the District Court and said that that was 
not a tenable objection. 

Q. What was the nature of that ease ? A. It was a suit 
to recover from Mechanics Joint Company a deposit and 
from Eckstrom, the president of the bank, $50,000, approxi¬ 
mately, that was withdrawn allegedly in violation 
118 of the National Bank Act just prior to the bank’s 
suspension. 

Q. The bank had been suspended when the case was 
brought up? A. The bank had been suspended and when 
the reports were introduced. 

Q. Now, outside the examiners’ reports being furnished 

for criminal cases and the case of receivers for banks, do 

vou know of anv other instances in which thev have been 
• • • 

furnished? A. I know of one instance where an attorney 
in the Department of Justice was furnished with a copy of 
an examination report in his Cleveland case—that is, a 
photostatic copy of the section that would normally be in 
the bank, but that was with the consent of the bank. 

Q. That was with the consent of the bank? A. Yes, sir. 

Q. Do you know of any instance in the history of the 
Comptroller’s Office where examiners’ reports have been 
furnished and authorized to be used in a public hearing, as 
is anticipated by the order in this case? 

Mr. Rogge. May I point out, if the Court please, that 
while it is true that certain items in the order contain in- 
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formation which is gotten from the examiner’s report, 
there is no intention to use either part or all of the ex¬ 
aminer’s report in the files of the Comptroller as evidence 
in the Commission’s proceedings, and I think the question 
assumes that. 

Mr. Stanley. I think the question is good, your Honor. 

The Court. I will allow him to answer that. 

110 The Witness. Would you repeat that? 

(The last question was read by the reporter.) 

The Witness. In many instances, of course, incident to 
violations of the criminal provisions of the National Bank 
Act. I recall one case where the United States Attorney 
for the State of Washington was furnished with informa¬ 
tion of this character in a postal fraud case. 

By Mr. Stanley: 

Q. That was a criminal case. A. That was a criminal 
case. 

Q. You understood my question, did you not? 

Mr. Rogge. I didn’t. 

Mr. Stanley. I am not asking you, Mr. Rogge. 

The Witness. Read it again, please. 

(The pending question was read by the reporter as fol¬ 
lows :) 

“Q. Do you know of any instance in the history of the 
Comptroller’s Office where examiners’ reports have been 
furnished and authorized to be used in a public hearing, as 
is anticipated by the order in this case?” 

Mr. Rogge. I submit the witness has answered the ques¬ 
tion. 

The Witness. Is that limited to criminal cases? 

The Court. No; it is just the contrary. It has to do with 
civil proceedings, like the one involved here. 

By Mr. Stanley: 

Q. I am not talking about criminal proceedings. A. The 

onlv case I can recall definitely is this instance at 
« • 

120 Cleveland, where the production was on the approval 

of the bank. 
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Q. Yes. A. Except, of course, that the production to 
these receivers in hundreds of cases— 

Q. (Interposing) That is in a case— 

Mr. Rogge (interposing). Let the witness finish the an¬ 
swer. 

The Witness. That was for the purpose of their intro¬ 
duction in evidence, or the information to be used in suits 
pending in the future— 

By Mr. Stanley: 

Q. (Interposing) Yes, but the banks were closed and 
the receivers agreed to it. A. The receivers act under the 
direction of the Comptroller. 

Q. That is entirely different. You answered my ques¬ 
tion, sir. That is all. 

(The witness left the stand.) 

Mr. Rogge. I wish to point out to the court, with refer¬ 
ence to this next witness, Mr. Andrews, that he is, if not 
an officer of the plaintiff, an officer of Trans-America Cor¬ 
poration. which was a parent company at least. I think 
under rule 34 (b) I am entitled to ask the witness leading 
questions. 

Mr. Stanley. He has not any connection with us, your 
Honor. 

Mr. Rogge. He has so. 

Mr. Stanley. I resent that very much. 

121 The Court. I think we had better proceed in an 
orderly way, have the witness sworn, and let him 
testify as to who he is and what position he holds. 

Thereupon Wilfred L. Andrews was called as a witness 
for and on behalf of the defendants and, being first duly 
sworn, was examined and testified as follows: 

The Court. So the statement of counsel for the defen¬ 
dants as to who this witness is goes out, and the colloquy 
between counsel goes out. 

Direct Examination 

By Mr. Rogge: 

Q. Will you state your name? A. Wilfred L. Andrews. 

Q. Where do you live? A. San Francisco, California. 
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Q. Can you give us the address ? A. 3541 Broad Street. 
Q. By whom are you employed? A. Trans-America Cor¬ 
poration. 

Q. How long have you been so employed? A. Since 
March 6, 1930. 

Q. What is your present capacity? A. At present I am 
treasurer of the Trans-America Corporation. 

Q. How long have you been treasurer? A. Since the 
latter part of 19*37. 

122 Q. And prior to that time ? A. Between March 6, 
1930, and the 1st of January, 1931, I was chief clerk. 

Then I became assistant treasurer and assistant secretary 
and held that position until the time of my election to the 
treasury. 

Q. Prior to the time you were employed by the Trans- 
America Corporation by whom were you employed? A. 
Bank of America X. T. & S. A. 

Q. How long had you been employed by the Bank of 
America X. T. & S. A.? A. I started to work for the bank 
on the 1st of July, 1924. 

Q. And you worked continuously from that time? A. 
Until March 6, 1930. 

Q. Mr. Andrews, calling your attention to some signa¬ 
tures on Defendant's Exhibit 1 for Identification, the sig¬ 
nature of John M. Grant, are you familiar with Mr. Grant's 
signature? (Handing a document to the witness.) A. I 
am. 

Q. Is that his signature? A. It is. 

Q. What position does Mr. Grant hold with Trans- 
America Corporation? A. He is president of Trans- 
America Corporation. 

Q. He is president at the present time? A. Yes. 

Q. And how long has he been president ? A. Since Feb- 
ruarv 16, 1932. 

Q. And I call your attention to the signature of A. K. 
Bonhard. Is that the signature of Mr. Bonhard? 

123 A. It is. 

Q. Are you familiar with his signature ? A. I am. 
Q. Is he presently employed by Trans-America Corpo¬ 
ration ? A. Xo. 

Q. Was he on August 2,1937? A. Yes. 
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Q. From when to when had he been employed? A. I 
can't answer that question: I do not know. 

'Q. He was employed during 1937 ? A. Yes. 

Q. In what capacity? A. Assistant secretary. 

Q. Are you the W. L. Andrews who is referred to from 
time to time in Defendant’s Exhibit 1 for Identification? 
A. I am. 

Q. Did you help prepare this document? A. I helped 
accumulate the data from which it was prepared. 

Q. Who prepared it? A. It was prepared by Ernest & 
Ernest. 

Q. At whose request? A. At the request of the presi¬ 
dent. 

Q. Mr. Grant ? A. Mr. Grant. 

Q. Of Trans-America Corporation? A. Yes. 

Mr. Rogge. I offer in evidence Defendant’s Exhibit 1. 

124 By Mr. Rogge: 

Q. Mr. Andrews, I ask you to look at the signatures on 
Defendant’s Exhibit 1-A for Identification. I ask you, Is 
that the signature of Mr. John M. Grant appearing on that 
page? (Handing a document to the witness.) A. It is. 

Q. The one you previously referred to? A. Yes. 

Q. I ask you to look at the signature of R. P. A. Ever- 
hard. Are you familiar with his signature ? A. Yes. 

Q. Is that his signature? A. Yes. 

Q. What is his position with the Trans-America Corpo¬ 
ration? A. He is secretary. 

Q. How long has he been secretary? A. Since 1930—I 
know that he has been secretary since February, 1932, and 
I think he was previous to then, but I can’t recall. 

Q. I ask you to look at the signature of John M. Grant on 
Defendant's Exhibit 2 for Identification. Is that the signa¬ 
ture of Mr. Grant (handing a document to the witness) ? 
A. Yes. 

Q. That is the same Mr. Grant you testified about on the 
other two documents ? A. It is. 

Q. I notice a signature, W. L. Andrews. Is that 

125 your signature, Mr. Andrews? A. It is. 

Q. At that time you were assistant secretary, 
namely, October 19, 1937? A. That is right. 
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Q. I ask you to look at the signatures on Defendant’s 
Exhibit 3 for Identification, the Third Amendment to the 
registration statement. Is that the signature of John M. 
Grant (handing a document to the witness)? A. It is. 

Q. Is the other the signature of R. P. A. Everhard? A. 
It is. 

Q. Those are the gentlemen concerning whom you just 
testified ? A. They are. 

Q. I now ask you to look at the similar signatures on 
Amendment No. 4 to the registration statement. Defen¬ 
dant’s Exhibit 4 for Identification. Are those the signa¬ 
tures of Mr. Grant and Mr. Everhard (handing a docu¬ 
ment to the witness) ? A. They are. 

Q. Those are the same gentlemen ? A. They are. 

Mr. Rogge. I now offer in evidence Defendant’s Ex¬ 
hibits 1-A, 2, 3, and 4. 

The Court. If there is no objection, they may be re¬ 
ceived in evidence. 

(Defendant’s 1-A, 2, 3, and 4, Previously marked for 
identification, were received in evidence.) 

By Mr. Rogge: 

Q. Did you likewise help prepare the amend- 
126 ments, Mr. Andrews? A. Yes. 

Q. Or prepare the information ? A. Helped 
gather data. 

Q. Can you find for me the signatures on the annual 
report? A. (The witness indicated on a document.) 

Q. I notice there the signatures of John M. Grant and 
Mr. Everhard. Are those the signatures of those gentle¬ 
men? A. They are. 

Q. They are the same gentlemen whom you testified 

about in these other documents? A. Thev are. 

* 

Mr. Rogge. I now offer in evidence Defendant's Exhibit 
5 for Identification. 

The Court. It will be received in evidence. 

(Defendant’s Exhibit 5, previously marked for identi¬ 
fication, was received in evidence.) 

Mr. Rogge. I ask for leave, if the Court please, to with¬ 
draw Defendant’s Exhibits 1, 1-A, and 2 through 5, and 
substitute photostatic copies. 
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Mr. Stanley. That is all right. 

The Court. Very well. 

Mr. Rogge. I may say that photostatic copies of the 
registration statement, Defendant’s Exhibit 1, and photo¬ 
static copies of the four amendments, Defendant’s Exhibits 
1-A, 2, 3, and 4, respectively, are already in the files of the 
clerk, attached to an affidavit. I do not know whether it 
would be possible to use those copies or not. 

127 Mr. Stanley. It is all right with us. 

The Court. I think you had better get other 

copies. 

By Mr. Rogge: 

Q. Mr. Andrews, prior to July 15, 1937, how much of 
the capital stock of Bank of America N. T. & S. A., the 
plaintiff here, did Trans-America own? A. About 99.65 
per cent. 

Q. And that was how many shares out of the total ? A. 
Just prior to the distribution it would be 3,986,000 shares 
of it. 

Q. Out of a total of how many? A. Four million. 

Q. I think there was testimony here as to the number of 
the stockholders of the bank— 

The Court (interposing). May I ask him a question? 

By the Court: 

Q. What is the par value ? A. Twelve dollars and a half 
par value. 

Q. Four million shares? A. Yes. 

By Mr. Rogge: 

Q. I think there was testimony here today that the bank 
has approximately 144,000 stockholders. Do you know 
how many stockholders Trans-America Corporation has? 
A. I would say approximately 200,000. 

Mr. Rogge. That is all. 

Mr. Stanley. No questions. 

(The witness left the stand.) 

Mr. Rogge. The defendant rests, if the Court please. 
The Court. Have you anything in rebuttal for 

128 the plaintiff? 
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Mr. Stanley. Might we have a recess for about five min¬ 
utes for that ! 

The Court. Well, you might. The court is going to ad¬ 
journ soon, anyway. You do not want to argue it this after¬ 
noon. Suppose we adjourn now until tomorrow morning, 
and if you have anything in the way of brief testimony in 
rebuttal, we will proceed at 10 o’clock tomorrow morning. 

How long will counsel want for argument? 

Mr. Stanley. I do not think it will take very long. I as¬ 
sume your Honor is pretty well familiar with the facts in¬ 
volved here. 

Mr. Lane. I should like to take approximately three 
quarters of an hour. 

The Court. About an hour each side or an hour and a 
quarter. I won’t pin you down. We will take until about 
twelve-thirty. 

Mr. Stanley. All right, sir. 

(Thereupon, at 3:15 o’clock p. m., adjournment was had 
until Tuesday, January 31, 1939, at 10 o’clock a. m.) 


129 Opinion of the Court 

The Court (O’Donoghue, J.): The Court has gone over 
the exhibits, the cases cited, and has listened to the able 
arguments of counsel on both sides. A decision must be 
made, and the Court makes a decision in this case in favor 
of the defendants. 

This is a new act. It is blazing the way for the benefit 
of the public and for the protection of the public. The act 
was passed after the financial crash of 1929 and after the 
closing of all the banks in 1933. The act does not exempt 
banks, expressly or by implication, from being under the 
jurisdiction and control of the Securities and Exchange 
Commission. 

In this case the Transamerica Corporation has filed an 
application with the Commission to sell a large amount of 
stock to the public. Among the assets of the Transamerica 
Corporation there is a large block of stock of the plaintiff 
bank. Now, the Securities and Exchange Commission has 
the duty placed upon it to ascertain the value of the stock 
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of the plaintiff bank that was held and owned by this liold- 
ihg company. There can be no doubt about that. 

Xow, how is it to arrive at the value of that bank’s stock 
that is held by the holding company..* It could take the 
statement of the bank as to its condition, its assets and lia¬ 
bilities, and give the stock certain book value. It might—I 
presume it would not—consider what the bank’s stock may 
be selling for on the market. It might ask the Comptrol¬ 
ler of the Currency to give it whatever private in- 

130 formation the Comptroller of the Currency might 
have. It might ask the Secretary of the Treasury, 

who has the Comptroller of the Currency under his De¬ 
partment, for this information. It might likewise—in 
order to find out what the real value of this bank’s stock is, 
which is one of the important assets of the holding com¬ 
pany,—make independent investigation as the real value, 
the fair, value, of that bank’s stock. 

In the opinion of the Court, the Securities and Exchange 
Commission has the right to use all those means in order 
to arrive at the worth of the assets held by the holding 
company. Xow, in order to arrive at the value of the as¬ 
sets held by the holding company, it must go into the value 
of the stock of the plaintiff bank that is held by the holding 
company, and it is the duty of the Commission to use all 
reasonable means to arrive at the fair value of that bank’s 
stock. 

The Commission applied to the Secretary of the Trea¬ 
sury and finally obtained from the Secretary of the Trea¬ 
sury the reports of the plaintiff bank made through the 
Office of the Comptroller of the Currency. In the opinion 
of the Court, they had the right to do that, it was their duty 
to do that, and the Secretary of the Treasury had the right 
to give them that information. 

The plaintiff bank here raises the question that they will 
be done irreparable injury. Well, the Court thinks that 
they are not being done irreparable injury and that a fair 
estimate of the real value of their stock is not going to 
hurt the bank and it will protect the public in buying the 
securities of the holding company. This act is mod- 

131 ern legislation and it should be construed by the 
Court for the purpose of attaining the end that Con¬ 
gress had in mind in passing this act. 
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Again, the Supreme Court has laid down the suggestion 
that both the courts and various departments of the execu¬ 
tive, administrative, and legislative branches should all 
work for the common good. Likewise, the different com¬ 
missions and departments of the Government should cease 
to regard themselves, each one, as a water-tight compart¬ 
ment and as working out its own salvation that help from 
other departments should not be asked for or sought. 

The various departmest of the Government, generally 
speaking, should be like the various parts of the human 
being’s brain. Each one of them should help the other. 
Each one of them should lend aid and give information to 
the other and, just as in nature, you cannot separate one 
compartment of the brain from the other, so it should be, 
generally speaking, with the Government of the United 
States. 

Now, the Court does not mean to say that the Securities 
and Exchange Commission can run wild and do anything 
they choose and subpoena people right and left and put 
them to unbearable inconveniences and great losses, just 
on a fishing expedition or a wild goose chase, but in this 
case the Securities and Exchange Commission is not under¬ 
taking to exercise visitorial powers on this bank. It has 
got whatever information it could from the Comptroller of 
the Currency. It has issued subpoenas in regard to cer¬ 
tain items of the property of this bank that would have a 
material bearing on the value of its stock and, there- 
132 fore, on the material value of the holding company’s 
stock. Those subpoenas do not appear to be unrea¬ 
sonable. Investigation so far by the Securities and Ex¬ 
change Commission appears to be within the law and within 
the dutv of that Commission. 

It may be that the plaintiff bank in this case could or 
could not, may or may not, intervene in that proceeding. 
That matter is not for the Court to decide or to make any 
comment on. 

Now, it is true that the bank in this case would wait until 
subpoenas are issued and some unlawful action under it is 
taken and come into court, but this Court is not going to 
base its decision on this suit being immature. A court of 
equity is open, generally speaking, to any person who has 
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been aggrieved in accordance with the law of the land; and 
for this bank, if it had a good cause of action, to be re¬ 
quired to stand by until the Commission had done all the 
havoc that the bank could possibly sustain and completed 
all of its investigation and then made its finding and then 
brought the bank into court, would be unreasonable. There¬ 
fore, I am not basing my decision upon the fact that this 
bank should stand by and be able to do nothing until the 
Commission has made its final decision. 

The Court makes its findings of fact according to the es¬ 
sential and substantial claims of fact, and the Court makes 
its conclusions of law in accordance with the substantial 
and essential claims as to the law by the defendants, and 
tlie Court holds that the plaintiff in this suit is not entitled 
to an injunction against the Securities and Exchange Com¬ 
mission, or its members, and the Court will sign a 
133 judgment to finding and dismissing the case. 

You may prepare the findings of fact, conclusions 
of law, and adjudication, submit it to the other side, and 
then submit it to the Court. 

135 Order 

Filed Februarv 23 1939 
•> 

# * # 

This cause coming on to be heard upon the motion of 
Plaintiff for an Order directing the Clerk of this Court to 
certify and deliver in original form all exhibits introduced 
and received in evidence on the trial of the above entitled 
cause to the United States Court of Appeals for the Dis¬ 
trict of Columbia, together with and as a part of the record 
on appeal in this cause, and it appearing to the Court that 
said exhibits are relevant to the issues on the appeal of 
this cause and that said exhibits should be certified to the 
United States Court of Appeals for the District of Co¬ 
lumbia, 

IT IS THEREFORE ORDERED that the Clerk of this 
Court be, and he is hereby directed to certify and deliver in 
original form all the exhibits introduced and admitted in 
evidence on the trial of this cause to the United States 


VS. DOUGLAS ET AL. 


95 


Court of Appeals for the District of Columbia, together 
with and as a part of the record on appeal in this cause. 
This 23rd day of February, 1939. 

JENNINGS BAILEY— 

Justice of the District Court 
of the United States for the 
District of Columbia . 

0. K. 

T W ARNOLD 
CHESTER T. LANE 

per 0 J R. 

0. JOHN ROGGE 

136 Stipulation of Record 

Filed February 21 1939 

• * • 

It is hereby stipulated by and between counsel of record 
for the respective parties hereto that the following parts 
of the record shall be included in the record on appeal, said 
parts being the complete record with the exception of two 
motions which are not necessary for the determination of 
the questions involved. 

1. The Complaint 

2. Defendant’s Answer 

3. Transcript of Testimony, Opinion of the Court and all 
exhibits 

4. Findings of Fact and Conclusions of Law 

5. The Judgment 

6. Notice of Appeal and Bond 

7. This Stipulation 

DONALD R. RICHBERG 
per W S 

WILLIAM STANLEY 
T. W. DAHLQUIST 
per W S 

CHARLES W. COLLINS 
per W S 

Attorneys for Plaintiff 

THURMAN ARNOLD 
CHESTER T. LANE 
0. JOHN ROGGE 

Attorneys for Defendants 
February 18, 1939 
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137 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia . 55: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 136, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 1326, Civil 
Action, wherein Bank of America National Trust & Sav¬ 
ings Association, a National Banking Association, is 
Plaintiff and 'William O. Douglas, et ah, are Defendants, as 
the same remains upon the files and of record in said Court. 

IN TESTIMONY WHEBEOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 24th day of February, 1939. 

CHARLES E. STEWART, 
(Seal) Clerk. 

By JOHN O. BOWEN, 

Asst. Clerk 

138 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Feb 24 1939 Joseph 

W. Stewart, Clerk 

Bank of America 


vs. 

Securities Exchange Com. 

C. A. 1326 

Plaintiffs Exhibits 1 to 18 
Defendants Exhibits 6 to 18 

139 Endorsed: Filed Feb 21 1939 Charles E. Stew¬ 
art, Clerk 
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Plfs. 1 

For Immediate Release Friday, November 25, 1938 

Securities and Exchange Commission 
Washington 

Securities Exchange Act of 1934 
Release No. 1950 

United States of America 
Before the Securities and Exchange Commission 

At a regular session of the Securities and Exchange 
Commission, held at its offices in the City of Washington, 
D. C., on the 22nd day of November, A. D., 1938. 

File No. 1-2964 

In the Matter of Proceeding under Section 19(a)(2) of the 
Securities Exchange Act of 1934, as amended, to deter¬ 
mine whether the registration of Transamerica Corpo¬ 
ration Capital Stock, $2 Par Value should be sus¬ 
pended or withdrawn 

Order for Hearing and Designating Officer to Take 

Testimony 

It appearing to the Commission that Transamerica Cor¬ 
poration is the issuer of Capital Stock, $2 par value, and 
that said Transamerica Corporation registered 11,590,784 
shares of such stock on the New York Stock Exchange, the 
Los Angeles Stock Exchange, and, by amendment, on the 
San Francisco Stock Exchange, all national securities ex¬ 
changes, by filing on or about August 7, 1937, an applica¬ 
tion on Form 24 signed for the Corporation by John M. 
Grant, President, with the said exchanges and with the 
Commission pursuant to Section 12(b) of the Securities 
Exchange Act of 1934, as amended, and pursuant to Rule 
JB1 (now Rule X-12B-1) as amended, promulgated by the 
Commission thereunder, which application became effective 
September 10,1937; and 

The Commission having reasonable grounds to believe 
that Transamerica Corporation has failed to comply with 
the provisions of Section 12(b) of the Securities Exchange 
Act of 1934, as amended, the rules, regulations, Form 24 
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and the Instructions thereto, promulgated by the Commis¬ 
sion thereunder, in that the application for registration on 
Form 24 and the amendments thereto, filed by said Corpo¬ 
ration contain false and misleading statements of material 
facts, including financial statements of said Corpo- 
140 ration and its subsidiaries, which do not correctly 
reflect the true financial condition of the Corporation 
and its subsidiaries, all as hereinafter more particularly 
set forth: 

The false and misleading statements which the Commis- 
sion has reasonable grounds to believe exist in the appli¬ 
cation on Form 24 and the amendments thereto being more 
particularly as follows: 

I. Item 4(b) and Item 11, Col. G call for certain infor¬ 
mation with respect to all parents of the registrant. The 
Instructions to Form 24 define the term “parent” to in¬ 
clude a person in control of the registrant and the term 
“control” is defined to mean “the possession, direct or 
indirect, of the power to direct or cause the direction of the 
management and policies of a person, whether through the 
ownership of voting securities, by contract, or otherwise.” 

The Commission has reasonable grounds to believe that 
in 1934 general proxies, to remain in full force and effect, 
unless revoked, for a term of seven years, were delegated 
to a Committee composed of A. P. Giannini, John M. Grant 
and L. M. Giannini, that such proxies were voted at the 
annual meeting of stockholders on March 29,1934, and were 
in effect at the date of the application on Form 24, and that 
at such date these proxies conferred upon A. P. Giannini, 
John M. Grant and L. M. Giannini the power to direct the 
management and policies of the registrant. It therefore 
appears to the Commission that the failure in Item 4(b) 
and Item 11, Col. G to disclose the committee composed of 
A. P. Giannini, John M. Grant and L. M. Giannini as a par¬ 
ent of the registrant constitutes an omission of a material 
fact. 

II. Item 28 and Item 29 call for information with respect 
to the remuneration paid by the registrant and its subsidi¬ 
aries to certain of its officers, directors and employees. 

The Commission has reasonable grounds to believe that 
on January 20, 1930, the sum of $1,400,000 was placed on 
the books of Bankitaly Company of America (then 
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141 a subsidiary of Transamerica Corporation) to the 
credit of A. P. Giamiini; that of this $1,400,000 all 

but $792,000 had been paid to A. P. Giannini, by Septem¬ 
ber, 1931, at which time counsel for the then existing man¬ 
agement of Transamerica Corporation advised that fur¬ 
ther payment would be illegal; that thereafter subsequent 
to the change in management in 1932, A. P. Giannini with¬ 
drew from the balance of $792,000 the following sums: 

1932 _ $134,826.58 

1933 — 132,896.92 

1934 — 100,596.24 

1935 — 251,952.03 

1936 _ 65,914.28 

It appears to the Commission that the failure to disclose 
these facts in Items 28 and 29 renders registrant's response 
to these items materially misleading. 

III. With respect to the “Balance Sheet" of Transamer¬ 
ica Corporation as of December 31, 1936— 

A. In Schedule VI the figure $1,171,714.56 is set forth as 
a charge to “Paid-In Surplus" in 1936 under the caption 
“Charge resulting from cancellations and redistribution of 
capital stock.” 

The Commission has reasonable grounds to believe that 
of this amount $1,124,724.78 represents commissions and 
other monies paid by Transamerica Corporation to Associ¬ 
ated American Distributors, Inc. (at that time a wholly- 
owned subsidiary of Inter-Continental Corporation which 

was itself a whollv-owned subsidiary of Transamerica Cor- 

• • 

poration), in connection with the following activities: 

From 1934 to April 1937, Associated American Distribu¬ 
tors, Tnc. engaged in the business of soliciting orders to 
purchase Transamerica Corporation stock on the various 
stock exchanges on which such stock was listed. It does 
not appear that in any case Associated American Distribu¬ 
tors, Inc. solicited orders for the purchase of capital 

142 stock held by Transamerica Corporation. The so¬ 
licitations were effected by means of contracts en¬ 
tered into bv Associated American Distributors, Inc. with 
independent dealers and through a large number of sales¬ 
men employed directly by Associated American Distribu¬ 
tors, Inc. Associated American Distributors, Inc. paid 
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commissions to the dealers and to its salesmen for the or¬ 
ders obtained and, to encourage retention of the stock so 
purchased, additional commissions were paid in proportion 
to the duration of “placements.” To support these activi¬ 
ties, Transamerica Corporation paid the following amounts 
to Associated American Distributors, Inc*.: In 1934, $336,- 
857: in 1935, $S91.202.17; in 1936, $1,124,724.78. These pay¬ 
ments were treated bv Associated American Distributors, 
Inc. as current earnings and were set up on its books as 
income in the years received. 

In the light of the facts set forth above, it appears to the 
Commission that the commissions and other monies paid 
to Associated American Distributors, Inc., in the amount 


of $1,124,724.78 in 1936, represent a current expense 
properly chargeable to profit and loss and that registrant’s 
treatment of this item as a charge to “Paid-In Surplus” 
and its failure to reflect this item as a current expense with 
a consequent reduction in “Earned Surplus” renders the 
Balance Sheet'* and Schedule VI materially misleading. 
TV. With respect to the “Profit and Loss Statement” of 
Transameriea Corporation— 

A. Schedule VI sets forth as charges to “Paid-In Sur¬ 
plus” under the caption “Charge resulting from cancella¬ 
tions and redistribution of capital stock” the figures $495,- 
152.72 in 1934, $891,202.17 in 1935 and $1,171,714.56 in 1936. 

The Commission has reasonable grounds to believe that 
of these figures $336,857 in 1934. $891,202.17 in 1935, and 
$1,124,724.78 in 1936 represent commissions and other 
monies paid by Transamerica Corporation to Associated 
American Distributors, Inc. (then a wholly-owned 
143 subsidiary of Inter-Continental Corporation which 
was itself a wholly-owned subsidiary of Transamer¬ 
ica Corporation) in connection with the activities described 
above in paragraph III-A. In the light of the facts and 
for the reasons set forth above in paragraph III-A, it ap¬ 
pears to the Commission that registrant’s treatment of 
these items renders the profit and loss statements for 1934, 
1935, and 1936 materially misleading. 

V. With respect to the “Balance Sheet” of Inter-Amer¬ 
ica Corporation as of December 31, 1936— 

A. Under the caption “Reserves—For liability and pos¬ 
sible loss under outstanding contract of guaranty”, and in 



VS. DOUGLAS ET AL. 


101 


Schedule V relating to additions and charges to “Re¬ 
serves”, there is set forth the figure $9,302,381.82. The 
accompanying Xote states that this amount relates to a 
contract of guaranty given to Rank of America X. T. and 
S. A. in connection with certain assets of the Bank. 

The Commission has reasonable grounds to believe that 
certain facts having a material bearing on this matter are 
as follows: 

In 1931, in the course of an examination of Bank of 
America X. T. & S. A., the national bank examiners classi¬ 
fied certain assets of the Bank in the face amount of ap¬ 
proximately $35,214,000 as losses and doubtful accounts of 
such unsatisfactory character as to require their elimina¬ 
tion from the Bank’s balance sheet. Under three contracts 
dated June 26, 1931, December 31. 1931. and February 13, 
1932, Bank of America X. T. & S. A. and Corporation of 
America (both of which were at that time 99.65(^ owned by 
Transamerica Bank Holding Company, itself a wholly- 
owned subsidiary of Transamerica Corporation), entered 
into agreements which provided that Bank of America 
X. T. & S. A. “agrees to sell, transfer and set over and 
does hereby sell, transfer and set over to the Corporation, 
and the Corporation agrees to purchase and does hereby 
purchase from the Bank” all such assets. As considera¬ 
tion for these assets. Corporation of America agreed 
144 to pay the face amount of $35,214,000. To secure 
performance Corporation of America pledged with 
the Bank the assets purchased together with additional col¬ 
lateral. Corporation of America failed to give effect on its 
books to the assets acquired by these contracts of purchase 
and sale or to reflect any direct liability thereunder, but 
apparently treated the obligation arising under the con¬ 
tracts as a guaranty by setting up a reserve from capital 
surplus in an amount approximately equal to the aggregate 
purchase price under the contracts. 

In 1933, the three contracts were transferred to Trans¬ 
america Bank Holding Company, and Transamerica Bank 
Holding Company by a resolution of its Board of Direc¬ 
tors, dated August 30, 1933, agreed to “assume all of the 
obligations of Corporation of America under those three 
certain contracts between said Corporation of America and 
Bank of America X. T. & S. A.” In connection with this 
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transfer, Corporation of America eliminated the reserve 
set up to cover its obligation under the contracts, then ag¬ 
gregating approximately $34,994,376.57, and a reserve in 
the same amount appeared on the books of Transamerica 
Bank Holding Company. At a “Special Stockholders 
Meeting" on April 20, 1935, the name of Transamerica 
Bank Holding Company was changed to Inter-America 
Corporation. From time to time Bank of America N. T. 
& S. A. reduced the item set up on its books to reflect the 
obligation of Inter-America Corporation under the three 
contracts by a write-up of unrelated assets and by various 
other means as set forth below under paragraphs VII to 
XI, and XV to XVII, both inclusive. 

In the light of the facts set forth, it appears to the Com¬ 
mission that the items “"Reserves—For liability and possi¬ 
ble loss under outstanding contract of guaranty” together 
with the accompanying Xote, Schedule V, and the “Balance 
Sheet” are materially misleading: 

1. In treating the contracts described and the obligation 
of Inter-America Corporation thereunder as a guaranty 
rather than as a purchase and sale which should have been 
recorded by setting up the assets purchased with a corre¬ 
sponding direct liability for the purchase price and. in view 
of the character of the assets, a reserve for the losses which 
would be borne by Inter-America Corporation: 

145 2. In that the amount set up as “Reserves” for 

this obligation does not reflect the true amount of 
the liability due nor the possible losses under the contracts; 

3. In the use of the term “recoveries” in Schedule V as 
charges to the “Reserve” originally set up to cover Inter- 
America’s obligation under the three contracts, in that the 
term “recoveries” fails to indicate and falsifies the true 
nature of the reduction of Inter-America’s obligation by 
conveying the impression of actual cash recoveries on as¬ 
sets written down, whereas in fact the “recoveries” were 
accomplished by the write-up by Bank of America X. T. & 
S. A. of unrelated assets as set forth below in paragraphs 
VII to XI and XV to XVTT, both inclusive. 

VI. "With respect to the “Balance Sheet” of Transamer¬ 
ica General Corporation as of December 31, 1936— 

A. Under the caption “Investments in Securities of 
Affiliates” and in Schedule II there is set forth the figure 
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$8,9S2,1S0.20 as the carrying; value of the investment in the 
capital stock of Banca d’America e d’Italia. 

The Commission has reasonable grounds to believe that 
certain restrictions imposed by the Italian Government 
upon the transfer of any profits or other funds from Italy 
to any other country materially affects this investment. It 
therefore appears to the Commission that it is materially 
misleading to set forth the figure $8,982,180.20 as the carry¬ 
ing value of the investment in the capital stock of Banca 
d’America e d’Italia without indicating the effect that the 
restrictions referred to above may have upon the invest¬ 
ment. 

VII. With respect to the “Combined Report of Condi¬ 
tion” of Bank of America X. T. & S. A., First National 
Bank in Reno, Bank of America (California) as of Decem¬ 
ber 31, 1936— 

A. The item “Loans and discounts” under “Assets” 
and in Schedule F is stated to be $539,899,100.65. This fig¬ 
ure includes, among other things, loans in the amount of 
$304,674,551.73 on “farm lands” and “other real estate.” 

The Commission has reasonable grounds to believe 
146 that the item of $539,899,100.65 includes estimated 

losses and doubtful accounts aggregating in excess 
of $8,000,000 and slow accounts in excess of $125,000,000 
held by Bank of America X. T. & S. A. Registrant has 
failed to disclose these losses, doubtful items and slow ac¬ 
counts in the “Report of Condition”, either in Schedule E 
or elsewhere in the registration statement, has failed to 
provide any reserve for such losses and doubtful accounts, 
and. in the supplementary data furnished in accordance 
with paragraph 1(5) of the Instructions as to Financial 
Statements in the Instruction Book for Form 24, has affirm¬ 
atively stated that there are no losses on loans and dis¬ 
counts not provided for. 

B. “United States Government obligations, direct and/or 
fully guaranteed” and “Other bonds, stocks and securi¬ 
ties” are set forth under “Assets” and in Schedule F and 
Schedule G at $478,019,771.38 and $175,078,108.60, respee- 
tivelv. The Commission has reasonable grounds to believe 
that these items include United States Government and 
Municipal securities held by Bank of America N. T. & S. A. 
which were written up in 1935 and 1936 to the extent of 
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approximately $14,000,000 and which at the date of the 
“"Report of Condition” included an unrealized apprecia¬ 
tion of approximately $9,000,000. The registrant has failed 
to disclose this fact in either Schedule F, Schedule G, the 
supplementary data furnished in accordance with para¬ 
graph 1(5) of the Instruction Book for Form 24, or else¬ 
where in the registration statement. 

The only provision for a reserve, captioned “Reserve for 
contingencies”, is set at $2,049,92S.01. The Commission 
has reason to believe that $1,971,058.48 of this figure is 
applicable to Bank of America X. T. & S. A., and that of 
tliis $1,971,058.48, approximately $1,460,000 is a reserve for 
self-insurance. The Commission further has reason to be¬ 
lieve that this reserve is misleading because of its inade¬ 
quacy— 

147 1. In failing to provide for losses and doubtful 

accounts of Bank of America X. T. & S. A. other than 
loans on “farm lands” and “other real estate” included 
in the “Assets” to the extent of approximately $S.000,000; 

2. In failing to provide sufficient reserves for the $304,- 
674.551.73 of loans on “farm lands” and “other real es¬ 
tate”; 

3. In failing to provide for losses on real estate other 
than bank premises held by Bank of America X. T. & S. A. 
to the extent of approximately $1,600,000: 

4. In failing to provide sufficient depreciation for bank 
premises, furniture, and fixtures of Bank of America X. T. 
& S. A.; 

5. In failing to provide for losses on bonds and other 
securities held by Bank of America X. T. & S. A. to the 
extent of approximately $400,000 and for losses on other 
asset items to the extent of approximately $300,000. 

D. “Undivided profits—net” is set forth at $22,503,- 
612.05. The Commission has reasonable grounds to believe 
that this figure is false and misleading— 

1. In that it includes approximately $9,000,000 of un¬ 
realized appreciation resulting from the $14,000,000 write¬ 
up in 1935 and 1936 of United States and Municipal securi¬ 
ties held by Bank of America X. T. & S. A.; 

2. In failing to include a reserve for losses and doubtful 
accounts, losses on real estate, depreciation of bank prem¬ 
ises, furniture and fixtures of Bank of America X. T. & 
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S. A. and losses on securities and other assets in excess of 
$13,000,000; 

3. In that the total of (1) and (2) would wipe out that 
portion of the “Undivided profits—net” which may be at¬ 
tributed to Bank of America X. T. & S. A. and would re¬ 
quire a reduction of the “surplus” account of Bank of 
America X. T. & S. A. 

148 VIII. With respect to the “Combined Report of 
Earnings and Dividends” for Bank of America 
X. T. & S. A., First Xational Bank In Reno and Bank of 
America (California)— 

A. For the year ended December 31, 1935— 

1. The items “Recoveries on bonds, stocks and other se¬ 
curities” and “Profits on securities sold” are stated to 
total $14,942,992.67. The Commission has reason to believe 
that this figure includes unrealized appreciation of approxi¬ 
mately $7,000,000 resulting from an approximately $8,000,- 
000 write-up in 1935 of United States Government and Mu¬ 
nicipal securities held by Bank of America X. T. & S. A., 
and. in addition, includes a substantial amount of unreal¬ 
ized appreciation resulting from the write-up of certain 
Transamerica Corporation stock held by Bank of America 
X. T. & S. A. as collateral for written off loans, and that 
the inclusion of this unrealized appreciation as income is 
false and misleading; 

2. The provision for loss and depreciation on “banking 
house, furniture and fixtures” is set at $1,055,223.40. The 
Commission has reason to believe that this figure is inade¬ 
quate ; 

3. The deficiencies set forth in (1) and (2) are reflected 
in the statement of net profits and undivided profits and 
render these items false and misleading to an amount in 
excess of $7,000,000. It appears that the dividends paid in 
1935 by Bank of America X. T. & S. A. were more than 
$3,500,000 in excess of its actual current earnings. 

B. For the year ended December 31, 1936— 

1. The item “Recoveries on bonds, stocks and other se¬ 
curities” is stated to be $6,309,400.26. The Commission 
has reasonable grounds to believe that this figure includes 
unrealized appreciation of approximately $2,000,000 result¬ 
ing from a $6,000,000 write-up in 1936 of United States 
Government and Municipal securities held bv Bank of 
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America, X. T. & S. A., and, in addition, includes a substan¬ 
tial amount of unrealized appreciation resulting from the 
write-up of certain Transamerica Corporation stock held 

bv Bank of America X. T. & S. A. as collateral for 
» 

149 written off loans, and that the inclusion of this un¬ 
realized appreciation as income is false and mis¬ 
leading; 

2. The report of Earnings and Dividends further ap¬ 
pears misleading in that no provision from earnings has 
been made for doubtful accounts and uncollectible foreign 
credits held by Bank of America X. T. & S. A. which the 
Commission has reasonable grounds to believe aggregated 
approximately $3,700,000; 

3. The provision for losses and depreciation on “banking 
house, furniture and fixtures" is set at $1,082,748.86. The 
Commission has reasonable grounds to believe that this 
figure is inadequate. 

4. The deficiencies set forth in (1), (2) and (3) are re¬ 
flected in the statement of net profits and undivided profits 
and render these items false and misleading to an amount 
in excess of $6,000,000. It appears that the dividends paid 
in 1936 by Bank of America X. T. & S. A. were more than 
$1,500,000 in excess of its actual current earnings. 

IX. With respect to the “Balance Sheet” of California 
Lands. Inc., as of December 31. 1936— 

A. Schedule VII relating to “Surplus” sets forth as an 
addition to “Earned Surplus” under the caption “Profit 
on sale of assets purchased from affiliate” the sum of 
$297,918.26. The accompanying Xote states that this 
amount represents the excess of realization over the cost 
to California Lands. Inc. of an undivided one-half interest 
in certain notes, parts of notes, deficiency judgments, etc., 
theretofore written off on the books of Bank of America 
X. T. & S. A. and purchased from the Bank by Inter-Amer¬ 
ica Corporation and from Inter-America Corporation by 
California Lands. Inc. 

The Commission has reason to believe that certain facts 
having a material bearing on this matter are as follows: 

On February 1, 1933, Bank of America X. T. & 

150 S. A. sold to Corporation of America (both of which 
were at this time 99.65% owned by Transamerica 

Bank Holding Company, itself a wholly-owned subsidiary 
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of Transamerica Corporation), for a consideration of 
$250,000, all of the Bank’s charged off assets, including 
those to be charged off up to July 1, 1933. This agreement 
was transferred for the same consideration to Transamer¬ 
ica General Corporation and then to Transamerica Bank 
Holding Company (both wholly-owned subsidiaries of 
Transamerica Corporation). On January 2, 1934, Bank of 
America X. T. & S. A. sold to Transamerica Bank Holding 
Company for a consideration of $50,000 all of the assets of 
the Bank charged off from July 1, 1933, to July 1, 937. 
At a Special Stockholders Meeting on April 20, 1935, the 
name of Transamerica Bank Holding Company was 
changed to Inter-America Corporation. 

On October 1, 1936, Inter-America Corporation trans¬ 
ferred the charged off assets covered by the two afore¬ 
mentioned agreements to California Lands, Inc. and Cap¬ 
ital Company (both wholly-owned subsidiaries of Trans¬ 
america General Corporation which corporation was 100% 
owned by Transamerica Corporation) for an aggregate 
consideration of $500,000. 

On July 14, 1937, California Lands, Inc. and Capital 
Company transferred these same assets less $1,486,1S5.67 
collected by Inter-America Corporation (for the account 
of California Lands, Inc. and Capital Company) to Bank 
of America X. T. & S. A. for a consideration of $6,500,000. 
Thus, in 1937, Bank of America X. T. & S. A. paid $6,500,- 
000 for a portion of the same assets which the Bank had 
originally sold in 1933 and 1934 for $300,000. 

As part of this same transaction, Transamerica Corpo¬ 
ration entered into an agreement guaranteeing the Bank 
against loss to the extent of $6,500,000 on the charged off 
assets repurchased. 

In the light of the facts set forth above, it appears to the 
Commission that the figure $297,918.26 set forth in Sched¬ 
ule VII as “Earned Surplus” under the caption 
151 “Profit on sale of assets purchased from affiliate”, 
together with the accompanying Xote, and the in¬ 
clusion of this amount in the “Earned surplus—deficit” in 
the “Balance Sheet” are materially misleading. 

X. With respect to the “Balance Sheet” of Capital Com¬ 
pany as of December 31, 1936— 
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A. Schedule VII relating to “Surplus*’ sets forth as an 
addition to “Earned Surplus’’ as “Profit on sale of assets 
purchased from affiliate” the sum of $297,919.23. The ac¬ 
companying Xote states that this amount represents the 
excess of realization over the cost to Capital Company of 
an undivided one-lialf interest in certain notes, parts of 
notes, deficiency judgments, etc*., theretofore written off 
on the books of Bank of America X. T. & S. A. and pur¬ 
chased from the Bank by Inter-America Corporation and 
from Inter-America Corporation by Capital Company. 

In the light of the facts set forth above under paragraph 
IX-A. it appears to the Commission that the figure $297,- 
919.23 set forth in Schedule VII as “Profit on sale of as¬ 
sets purchased from affiliate” together with the accom¬ 
panying Xote, and the inclusion of this amount as “Earned 
Surplus” in the “Balance Sheet” are materially mislead¬ 
ing. 

It appearing to the Commission that pursuant to Section 
13(a) and (b) of the Securities Exchange Act of 1934, as 
amended, and Pules KA1 and KA2 (now Rules X-13A-1 
and X-13A-2) promulgated by the Commission thereunder, 
Transameriea Corporation filed on or about June 27, 193S, 
its annual report on Form 24-K for the fiscal year ended 
December 31, 1937, signed for the Corporation by John M. 
Grant, President; and 

The Commission having reasonable grounds to believe 
that said Transameriea Corporation has failed to comply 
with the provisions of Section 13(a) and (b) of the Securi¬ 
ties Exchange Act of 1934, as amended, the rules, regula¬ 
tions, Form 24-K and the Instructions thereto, promulgated 
bv the Commission thereunder, in that the annual report 
on Form 24-K filed by said Transameriea Corporation con¬ 
tains false and misleading statements of material facts in¬ 
cluding financial statements of said Transameriea Corpo¬ 
ration and its subsidiaries, which do not correctly reflect 
the true financial condition of the Corporation and its sub¬ 
sidiaries. all as hereinafter more particularly set forth; 

The false and misleading statements which the 
152 Commission has reasonable grounds to believe exist 
in the annual report referred to above being more 
particularly as follows: 
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XI. With respect to the ‘‘Balance Sheet” of Transamer- 
ica Corporation as of December 31, 1937— 

A. Xote B referring to the items captioned “Marketable 
Securities” and “Investments in Securities of Affiliates” 
states that securities having a market value of $1,338,835 
and investments in securities of affiliates having a carrying 
value of $5,636,576.32 were pledged as security “ (1) in con¬ 
nection with a contract of guarantee and (2) on an option 
to purchase certain securities.” Xote I referring to “Con¬ 
tingent Liabilities” states that “At December 31, 1937, the 
Corporation was reported as being contingently liable [sic] 
under certain conditions of contract in the amount of $5,- 
838,123.74.” 

1. The Commission has reasonable grounds to believe 
that certain additional facts having a material bearing on 
the “contract of guarantee” referred to in Xote B are as 
follows: 

In connection with the transactions described above un¬ 
der paragraph 1X-A, in which a portion of the charged off 
assets of Bank of America X. T. & S. A., originallv sold bv 
the Bank in 1933 and 1934 for an aggregate consideration 
of $300,000, were repurchased by the Bank on July 14,1937, 
from California Lands, Inc. and Capital Company for a 
consideration of $6,500,000. Transameriea Corporation en¬ 
tered into an agreement guaranteeing the Bank against loss 
to the extent of $6,500,000 on the assets repurchased. The 
reference in Xotes B and 1 to a “contract of guarantee” 
apparently refers to this agreement. 

In the light of the facts set forth above in this paragraph 
and in paragraph IX-A, and in the light of the apparent 
disparity between the actual value of the assets repur¬ 
chased bv the Bank and the amount of recoverv guaranteed 
by Transameriea Corporation, it appears to the Commis¬ 
sion that Xotes B and I and the “Balance Sheet” are 
grossly inadequate to reflect the nature of Transameriea ? s 
obligation under the contract of guarantee. 

153 2. The Commission has reasonable grounds to be¬ 

lieve that certain additional facts having a material 
bearing on the “option to purchase certain securities” re¬ 
ferred to in Xote B are as follows: 

In July, 1937, Bank of America X. T. & S. A. purchased 
from Transameriea Corporation 56,600 shares of stock of 
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National City Bank at the* then market price of $48 per 
share. It appears that the stock purchased was set up on 
the books of Bank of America X. T. & S. A. at $2,716,800, 
the purchase price, and that payment was made by credit¬ 
ing $2,716,800 to Inter-America Corporation to reduce by 
tliat amount the balance of the $35,214,000 obligation orig¬ 
inally undertaken by Inter-America Corporation under the 
circumstances set forth in paragraph Y-A. As part of the 
contract of purchase and sale of National City Bank stock, 
Transamerica Corporation agreed to repurchase the stock 
at $4S per share over a period of 5 years at the rate of 
11,320 shares each year, and pledged an additional block 
of 18,400 shares to secure this agreement. It further ap¬ 
pears that on December 31, 1937, the market value of Na¬ 
tional City Bank stock was approximately $27 per share. 
The reference in Note B to ‘‘an option to purchase certain 
securities” apparently relates to this transaction. 

It appears to the Commission that the foregoing trans¬ 
action was a device employed in an attempt to reduce or 
eliminate the balance of the obligation originally under¬ 
taken by Inter-America Corporation, and that the designa¬ 
tion and treatment of this transaction as an “option’’ and 
the failure to disclose the additional information set forth 
above and the circumstances surrounding this transaction 
render Notes B and I and the “Balance Sheet” materially 
misleading. 

B. In Schedule VIII the figure $444,000 is set forth as a 
charge to “Paid-In Surplus” in 1937 under the caption 
“Contribution to Associated American Distributors (In¬ 
corporated) in connection with redistribution of capital 
stock . 99 

The Commission has reasonable grounds to believe that 
this amount represents commissions and other monies paid 
by Transamerica Corporation to Associated Amer- 
154 ican Distributors, Inc., (then a wholly-owned sub¬ 
sidiary of Inter-Continental Corporation which was 
a wholly-owned subsidiary of Transamerica General Cor¬ 
poration, itself a wholly-owned subsidiary of Transamerica 
Corporation) in connection with the activities described 
above in paragraph III-A. 

In the light of the facts and for the reasons set forth 
above in paragraph III-A, it appears to the Commission 
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that registrant’s treatment of this item renders the “Bal¬ 
ance Sheet” and Schedule VIII materially misleading. 

XII. With respect to the “Profit and Loss Statement” 
of Transamerica Corporation— 

A. In Schedule VIII the figure ^444,000 is set forth as a 
charge to “Paid-In Surplus” in 1937 under the caption 
“Contribution to Associated American Distributors (In¬ 
corporated) in connection with redistribution of capital 
stock.” 

The Commission has reasonable grounds to believe that 
this amount represents commissions and other monies paid 
by Transamerica Corporation to Associated American Dis¬ 
tributors, Inc*., (then a wholly-owned subsidiary of Inter¬ 
Continental Corporation which was a wholly-owned sub¬ 
sidiary of Transamerica General Corporation, itself a 
wholly-owned subsidiary of Transamerica Corporation) in 
connection with the activities described above in paragraph 
III-A. 

In the light of the facts and for the reasons set forth in 
paragraph III-A, it appears to the Commission that regis¬ 
trant’s treatment of this item renders the “Profit and Loss 
Statement” and Schedule VIII materially misleading. 

XIII. With respect to the “Balance Sheet” of Inter- 
America Corporation as of June 30, 1937— 

A. Under the caption “Reserves—For liability and pos¬ 
sible loss under outstanding contract of guaranty”, and in 
Schedule VI relating to additions and charges to “Re¬ 
serves”, there is set forth the figure $S,561,099.82. 

In the light of the facts set forth above under paragraph 
V-A, it appears to the Commission that the items “Re¬ 
serves—For liability and possible loss under out- 
155 standing contract of guaranty”, Schedule VI, and 
the “Balance Sheet” are materially misleading: 

1. In treating the contracts described in paragraph V-A 
and the obligation of Inter-America Corporation there¬ 
under as a guaranty rather than as a purchase and sale 
which should have been recorded by setting up the assets 
purchased with a corresponding direct liability for the pur¬ 
chase price, and, in view of the character of the assets, a 
reserve for the losses which would be borne by Inter-Amer¬ 
ica Corporation; 
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2. In that the amount set up as “Reserves” for this obli¬ 
gation does not reflect the true amount of the liability due 
nor the possible losses under the contracts; 

3. In the use of the term “recoveries” in Schedule VI as 
charges to the “Reserves” originally set up to cover Inter- 
America *s obligation under the three contracts, in that such 
term fails to indicate the true nature of the reduction of 
Inter-America‘s obligation. 

XIV. With respect to the “Balance Sheet” of Trans- 
america General Corporation as of December 31, 1937— 

A. Under the caption “Investments in Securities of Af¬ 
filiates—Banks'* there is set forth the figure $9,374,148.06. 
In Schedule II it is stated that the investment in the capital 
stock of Banca d'America e d'Italia is carried on the bal¬ 
ance sheet at the amount of $S,9S2,321.S5. 

In the light of the facts set forth above under paragraph 
VI-A. it appears to the Commission that it is materially 
misleading to set forth the figure $S,9S2,321.S5 as the carry¬ 
ing value of the investment in the capital stock of Banca 
d'America e d'Italia without indicating the effect that the 
restrictions referred to in paragraph VI-A may have upon 
this investment. 

XV. With respect to the “Balance Sheet” of California 
Lands, Inc., as of December 31, 1937— 

A. Schedule IX relating to “Surplus” sets forth 
156 as an addition to “Earned Surplus” under the cap¬ 
tion “Profit on sale of assets purchased from affili¬ 
ate” the sum of $3,595,120.54. The accompanying Note 
states that of this amount $345,120.54 represents the excess 
of realization over the cost to California Lands, Inc. of an 
undivided one-half interest in certain notes, parts of notes, 
deficiency judgments, etc., theretofore written off on the 
books of Bank of America X. T. & S. A. and purchased from 
the Bank by Inter-America Corporation and from Inter- 
America Corporation by California Lands, Inc., and that 
the remaining $3,250,000 represents the share of California 
Lands, Inc. in $6,500,000, which on July 14, 1937, Bank of 
America X. T. & S. A. agreed to pay to California Lands, 
Inc. and Capital Company for the right to future recov¬ 
eries on these same assets. The Note further states that 
in connection with this purchase Transamerica Corporation 


VS. DOUGLAS ET AL. 


113 


entered into an agreement whereby it guaranteed that the 
Bank would recover the amount of $6,500,000 at an annual 
rate of $1,300,000. 

In the light of the facts set forth above under paragraph 
IX-A, it appears to the Commission that the figure $3,595,- 
120.54 set forth in Schedule IX as “Earned Surplus’’ un¬ 
der the caption “Profit on sale of assets purchased from 
affiliate*’ together with the accompanying Note, and the 
inclusion of this amount as “Earned Surplus” in the “Bal¬ 
ance Sheet” are materially misleading. 

XVI. With respect to the “Balance Sheet” of Capital 
Company as of December 31, 1937— 

A. Schedule IX relating to “Surplus” sets forth as an 
addition to “Earned Surplus” under the caption “Profit 
on sale of assets purchased from affiliate” the sum of $3,- 
595,119.56. The accompanying Note states that of this 
amount $345,119.56 represents the excess of realization 
over the cost to Capital Company of an undivided one-half 
interest in certain notes, parts of notes, deficiency judg¬ 
ments, etc., theretofore written off on the books of Bank of 
America X. T. & S. A. and purchased from the Bank by 
Inter-America Corporation and from Inter-America Cor¬ 
poration by Capital Company, and that the remaining $3,- 
250,000 represents the share of Capital Company in $6,- 
500,000 which on July 14, 1937, Bank of America N. T. & 
S. A. agreed to pay to California Lands, Inc. and Capital 
Company for the right to future recoveries on these same 
assets. The Xote further states that in connection with 
this purchase Transamerica Corporation entered 
157 into an agreement whereby it guaranteed that the 
Bank would recover the amount of $6,500,000 at an 
annual rate of $1,300,000. 

In the light of the facts set forth above under paragraph 
TX-A, it appears to the Commission that the figure $3,595,- 
119.56 set forth in Schedule IX as “Earned Surplus” un¬ 
der the caption “Profit on sale of assets purchased from 
affiliate” together with the accompanying Xote, and the 
inclusion of this amount as “Earned Surplus” in the “Bal¬ 
ance Sheet” are materially misleading. 

The Commission having reasonable grounds to believe 
that Transamerica Corporation has failed to comply with 
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the provisions of Section 12(b) and Section 13(a) and (b) 
of tlie Securities Exchange Act of 1934, as amended, the 
rules, regulations, Form 24, Form 24-K, and the Instruc¬ 
tions thereto, promulgated by the Commission thereunder, 
in that the application for registration on Form 24, the an¬ 
nual report on Form 24-K and the amendments thereto, 
filed by said Transamerica Corporation contain financial 
statements of Transamerica Corporation and its subsidi¬ 
aries, which do not correctly reflect the true financial condi¬ 
tion of Transamerica Corporation and its subsidiaries, as 
hereinafter more particularly set forth: 

XVII. It appears to the Commission that the general 
policy of Transamerica Corporation and its subsidiaries 
with respect to the manner of creation and treatment of 
certain “reserves’*, and the adequacy thereof, is improper 
in the following respects: 

A. In the elimination of “reserves” on the books of cer¬ 
tain companies and the creation of fictitious “reserves” in 
similar or substantially similar amounts on the books of 
Other companies in the Transamerica group for the pur¬ 
pose of utilizing such “reserves” to absorb losses with con¬ 
sequent distortion of the true financial condition of the 
separate corporate entities and of the entire group as a 
whole; in particular, with respect to the “reserves” set up 
on the “Balance Sheets” of Transamerica General Corpo¬ 
ration as of December 31, 1936, and December 31, 1937, 
“for real estate losses and contingencies of controlled affili¬ 
ates” in the amounts of $6,S61,814.19 in 1936 and $1,700,- 
050.22 in 1937, and $5,034,583.95 in 1936 and $1,168,002.25 
in 1937, for Capital Company and California Lands, Inc., 
respectively: 

158 B. In that the amount of the reserves provided on 
the books of the various companies in the Trans- 
america group is materially inadequate; in particular, the 
“Combined Report of Condition” of Bank of America 
X. T. & S. A., First National Bank in Reno, and Bank of 
America (California) as of December 31, 1936, shows 
“Loans and discounts” in the amount of $539,899,100.65 
which includes, among other things, loans in the amount of 
$304,674,551.73 on “farm lands” and “other real estate”. 
The only reserve in this “Combined Report of Condition” 
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is designated as “Reserve for contingencies” and is set 
forth at $2,049,928.01, of which approximately $1,460,000 is 
a reserve for self-insurance, leaving a balance of $5S9,- 
928.01. In its “Balance Sheet” as of December 31, 1936, 
Capital Company carried “Real Estate Held for Resale,” 
at $51,379,652.11, which amount represented “Land, Build¬ 
ings and Improvements”, and as of the same date, Cali¬ 
fornia Lands, Inc. carried “Real Estate and Equipment 
Held for Resale” at $31,357,098.76, which amount included 
“Land, Buildings and Improvements” at $31,335,825.76, 
with no reserve on the books of either company applicable 
to such assets. As of the same date. Occidental Life Insur¬ 
ance Company (a wholly owned subsidiary of Transamer- 
ica General Corporation, itself a wholly owned subsidiary 
of Transamerica Corporation) showed on its books “mort¬ 
gage loans on real estate” and “balance due on property 
sold under contract” in the amounts of $8,175,516.57 and 
$3,856,986.03, respectively, with no reserves applicable 
thereto. These various items of loans, discounts, and in¬ 
vestments in real estate aggregate $634,668,354.12. against 
which there is an aggregate reserve of but $589,928.01. 

In that because of the nature of the “reserves” referred 
to above under A, it was improper to charge losses and ex¬ 
penses against such “reserves”; 

D. In the treatment of losses and expenses which were 
not present at the date of a readjustment of accounts but 
resulted from events occurring subsequent thereto as 
charges to certain reserves created at the time of such re¬ 
adjustment. 

159 XVIII. It further appears to the Commission that 
registrant, in its application for registration on 
Form 24 and in its annual report for 1937 on Form 24-K, 
has failed to file financial statements for itself and its sub¬ 
sidiaries certified in accordance with the requirements of 
paragraph IT of the Instructions as to Financial State¬ 
ments in the Instruction Books for Form 24 and Form 
24-K, respectively. 

It being the opinion of the Commission that the hearing 
herein ordered to be made is necessary and proper in the 
public interest and to aid in the enforcement of the pro¬ 
visions of the Securities Exchange Act of 1934, as amended: 
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IT IS ORDERED, pursuant to Section 19(a)(2) of said 
Act, that a public hearing be held to determine whether 
Transamerica Corporation has failed to comply with Sec¬ 
tion 12(b) and Section 13(a) and (b) of the Securities Ex¬ 
change Act of 1934, as amended, the rules, regulations and 
forms promulgated by the Commission thereunder, in the 
respects set forth above; and if so, whether it is necessary 
or appropriate for the protection of investors to suspend 
fhr a period not exceeding twelve months or to withdraw 
the registration of said Corporation’s Capital Stock, $2 par 
value, on said New York Stock Exchange, Los Angeles 
Stock Exchange and San Francisco Stock Exchange; 

IT IS FURTHER ORDERED, pursuant to the provi¬ 
sions of Section 21(b) of the Securities Exchange Act of 
1934, as amended, that for the purposes of such hearing, 
Henry Fitts, an officer of the Commission, is hereby desig¬ 
nated to administer oaths and affirmations, subpoena wit¬ 
nesses, compel their attendance, take evidence, and require 
the production of any books, papers, correspondence, memo¬ 
randa. or other records deemed relevant or material to the 
inquiry, and to perform all other duties in connection there¬ 
with authorized by law: 

IT IS FURTHER ORDERED, that the taking of testi¬ 
mony in this hearing begin on the 16th day of January, 
1939, at 10:00 A. M. in Room 1101, Securities and Exchange 
Commission Building, 1778 Pennsylvania Avenue, X. W., 
Washington, D. C. and continue thereafter at such time and 
place as the officer hereinbefore designated may determine. 

By the Commission. 


(Seal) 


FRANCIS P. BRASSOR, 
Secretary. 
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34S Endorsed: Filed Feb 21 1039 Charles E. Stewart, 
Clerk 

PI Ex 17 

SE-GC-3 

Subpoena Duces Tecum 


UNITED STATES OF AMERICA 


Securities 


and Exchange Commission 


To Louis Ferrari, Vice President 

Bank of America National Trust & Savings Association 
1 Powell Street, San Francisco, California 


At the instance of the Securities and Exchange Commis¬ 
sion you are hereby required to appear before Henry Fitts, 
Esq., an officer of the Securities and Exchange Commission, 
at Room 1101 of the principal offices of the Securities and 
Exchange Commission, 1778 Pennsylvania Avenue, N. TV., 
in the City of "Washington. D. C. on the 16th day of January, 
1939, at 10:00 o'clock a. m. of that day. to testify in the 
Matter of Transamerica Corporation Capital Stock. $2 par 
value involving a proceeding under Section 19(a)(2) of the 
Securities Exchange Act of 1934, as amended, to determine 
whether the registration of Transamerica Corporation Cap¬ 
ital Stock, $2 par value, should be suspended or withdrawn 
ordered by the Commission on November 22. 1938, a copy 


of which order is attached hereto as Exhibit A and incor¬ 
porated herein. 

And you are hereby required to bring with you and pro¬ 
duce at said time and place the following books, papers, and 
documents: which are set forth, in Exhibit B attached here¬ 
to and incorporated herein. 

Fail not at your peril. 

Tn testimony whereof, the seal of the Securities and Ex¬ 
change Commission is affixed hereto, and the undersigned, 
a member of said Securities and Exchange Commission, or 
an officer designated by it, has hereunto set his hand at 
Washington, T). C. this 13th day of January, 1939. 

(Seal) GEO. C. MATHEWS 


Notice to Witness.—If claim is made for witness fee or mile¬ 
age, this subpoena should accompany voucher. Wit¬ 
ness fees and mileage shall be paid by the party at 
whose instance the witness appears. 
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349 EXHIBIT A 

For IMMEDIATE Release Friday, November 25, 1938 
Securities and Exchange Commission 
Washington 

Securities Exchange Act of 1934 
Release No. 1950 

United States of America 

Before the Securities and Exchange Commission 

At a regular session of the Securities and Exchange Com¬ 
mission, held at its offices in the City of Washington, 
D. C., on the 22nd day of November, A. D., 193S. 

Order for Hearing and Designating Officer to Take 

Testimony 

File No. 1-2964 

In the Matter of 

Proceeding under Section 19(a)(2) of the Securities Ex¬ 
change Act of 1934, as amended, to determine whether 
the registration of 

Transamerica Corporation 

Capital Stock, $2 Par Value 

should be suspended or withdrawn 

It appearing to the Commission that Transamerica Cor¬ 
poration is the issuer of Capital Stock, $2 par value, and 
that said Transamerica Corporation registered 11,590,784 
shares of such stock on the New York Stock Exchange, the 
Los Angeles Stock Exchange, and, by amendment, on the 
San Francisco Stock Exchange, all national securities ex¬ 
changes, by filing on or about August 7, 1937, an applica¬ 
tion on Form 24 signed for the Corporation by John M. 
Grant, President, with the said exchanges and with the 
Commission pursuant to Section 12(b) of the Securities 
Exchange Act of 1934, as amended, and pursuant to Rule 
JB1 (now Rule X 12B-1) as amended, promulgated by the 
Commission thereunder, which application became effective 
September 10, 1937; and 
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The Commission having reasonable grounds to believe 
that Transameriea Corporation has failed to comply with 
the provisions of Section 12(b) of the Securities Exchange 
Act of 1934, as amended, the rules, regulations, Form 24 
and the Instructions thereto, promulgated by the Commis¬ 
sion thereunder, in that the application for registration on 
Form 24 and the amendments thereto, filed by said Cor¬ 
poration contain false and misleading statements of mate¬ 
rial facts, including financial statements of said Cor- 
350 poration and its subsidiaries, which do not correctly 
reflect the true financial condition of the Corporation 
and its subsidiaries, all as hereinafter more particularly set 
forth; 

The false and misleading statements which the Commis¬ 
sion has reasonable grounds to believe exist in the applica¬ 
tion on Form 24 and the amendments thereto being more 
particularly as follows: 

I. Item 4(b) and Item 11, Col. G call for certain informa¬ 
tion with respect to all parents of the registrant. The In¬ 
structions to Form 24 define the term u parent” to include 
a person in control of the registrant and the term * ‘con¬ 
trol' ’ is defined to mean “the possession, direct or indirect, 
of the power to direct or cause the direction of the manage¬ 
ment and policies of a person, whether through the owner¬ 
ship of voting securities, by contract, or otherwise.” 

The Commision has reasonable grounds to believe that in 
1934 general proxies, to remain in full force and effect, un¬ 
less revoked, for a term of seven years, were delegated to 
a Committee composed of A. P. Giannini, John M. Grant 
and L. M. Giannini, that such proxies were voted at the an¬ 
nual meeting of stockholders on March 29, 1934, and were 
in effect at the date of the application on Form 24, and 
that at such date these proxies conferred upon A. P. Gian¬ 
nini, John M. Grant and L. M. Giannini the power to direct 
the management and policies of the registrant. It there¬ 
fore appears to the Commission that the failure in Item 
4(b) and Item 11, Col. G to disclose the committee com¬ 
posed of A. P. Giannini, John M. Grant and L. M. Giannini 
as a parent of the registrant constitutes an omission of a 
material fact. 

II. Item 2S and Item 29 call for information with respect 
to the remuneration paid by the registrant and its sub¬ 
sidiaries to certain of its officers, directors and employees. 
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The Commission has reasonable grounds to believe that 
on January 20. 1930, the sum of $1,400,000 was placed on 
the books of Bankitalv Company of America (then 

351 a subsidiary of Transameriea Corporation) to the 
credit of A. P. Giannini: that of this $1,400,000 all 

but $792,000 had been paid to A. P. Giannini, by September, 
1931, at which time counsel for the then existing manage¬ 
ment of Transameriea Corporation advised that further 
payment would be illegal; that thereafter subsequent to 
the change in management in 1932, A. P. Giannini with¬ 
drew from the balance of $792,000 the following sums: 

1932— $134,820.58 

1933— 132,S96.92 

1934— 100,596.24 

1935— 251,952.03 

1936— 65,914.28 

It appears to the Commission that the failure to disclose 
these facts in Items 28 and 29 renders registrant’s response 
to these items materiallv misleading. 

III. With respect to the “Balance Sheet” of Transamer¬ 
iea Corporation as of December 31, 1936— 

A. In Schedule VI the figure $1,171,714.56 is set forth as 
a charge to “Paid-In Surplus” in 1936 under the caption 
“Charge resulting from cancellations and redistribution 
of capital stock.” 

The Commission has reasonable grounds to believe that 
of this amount $1,124,724.78 represents commissions and 
either monies paid by Transameriea Corporation to Asso¬ 
ciated American Distributors, Inc. (at that time a wholly- 
owned subsidiary of Inter-Continental Corporation which 
was itself a wholly-owned subsidiary of Transameriea Cor¬ 
poration), in connection with the following activities: 

From 1934 to April 1937, Associated American Distribu¬ 
tors, Inc. engaged in the business of soliciting orders to pur¬ 
chase Transameriea Corporation stock on the various stock 
exchanges on which such stock was listed. It does not ap¬ 
pear that in any case Associated American Distributors, 
Inc. solicited orders for the purchase of capital stock 

352 held by Transameriea Corporation. The solicita¬ 
tions w'ere effected by means of contracts entered into 

by Associated American Distributors, Inc. with independent 
dealers and through a large number of salesmen employed 
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directly by Associated American Distributors, Inc. Asso¬ 
ciated American Distributors, Inc. paid commissions to the 
dealers and to its salesmen for the orders obtained and, to 
encourage retention of the stock so purchased, additional 
commissions were paid in proportion to the duration of 
“placements.” To support these activities, Transamerica 
Corporation paid the following amounts to Associated 
American Distributors, Inc.: In 1934, $336,857; in 1935, 
$891,202.17: in 1936, $1,124,724.78. These payments were 
treated by Associated American Distributors, Inc. as cur¬ 
rent earnings and were set up on its books as income in the 
years received. 

Tn the light of the facts set forth above, it appears to the 
Commission that the commissions and other monies paid 
to Associated American Distributors, Inc., in the amount 
of $1,124,724.78 in 1936, represent a current expense prop¬ 
erly chargeable to profit and loss and that registrant’s 
treatment of this item as a charge to “Paid-In Surplus” 
and its failure to reflect this Item as a current expense with 
a consequent reduction in “Earned Surplus” renders the 
“Balance Sheet” and Schedule VI materially misleading. 

IV. With respect to the “Profit and Loss Statement” of 
Transamerica Corporation— 

A. Schedule VI sets forth as charges to “Paid-In Sur¬ 
plus” under the caption “Charge resulting from cancella¬ 
tions and redistribution of capital stock” the figures $495,- 
152.72 in 1934, $S91,202.17 in 1935 and $1,171,714.56 in 1936. 

The Commission has reasonable grounds to believe that 
of these figures $336,857 in 1934, $891,202.17 in 1935, and 
$1,124,724.78 in 1936 represent commissions and other 
monies paid by Transamerica Corporation to Associated 
American Distributors, Inc. (then a wholly-owned 
353 subsidiary of Inter-Continental Corporation which 
was itself a wholly-owned subsidiary of Transamer¬ 
ica Corporation) in connection with the activities described 
above in paragraph III-A. In the light of the facts and for 
the reasons set forth above in paragraph III-A, it appears 
to the Commission that registrant’s treatment of these 
items renders the profit and loss statements for 1934, 1935, 
and 1936 materially misleading. 

V. With respect to the “Balance Sheet” of Inter-Amer¬ 
ica Corporation as of December 31, 1936— 
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A. Under the caption ‘‘Reserves—For liability and pos¬ 
sible loss under outstanding contract of guaranty”, and in 
Schedule V relating to additions and charges to “Re¬ 
serves”, there is set forth the figure $9,302,381.S2. The 
accompanying Note states that this amount relates to a 
contract of guarantv given to Bank of America N. T. and 
8. A. in connection with certain assets of the Bank. 

The Commission has reasonable grounds to believe that 
certain facts having a material bearing on this matter are 
as follows : 

In 1931. in the course of an examination of Bank of 
America X. T. 8. A., the national bank examiners classi¬ 
fied certain assets of the Bank in the face amount of ap¬ 
proximately $35,214,000 as losses and doubtful accounts of 
such unsatisfactory character as to require their elimina¬ 
tion from the Bank’s balance sheet. Under three contracts 
dated June 26, 1931, December 31, 1931, and February 13, 
1932, Bank of America X. T. & 8. A. and Corporation of 
America (both of which were at that time 99.65% owned by 
Transamerica Bank Holding Company, itself a wholly- 
owned subsidiary of Transamerica Corporation), entered 
into agreements which provided that Bank of America X. T. 
& S. A. “agrees to sell, transfer and set over and does 
hereby sell, transfer and set over to the Corporation, and 
the Corporation agrees to purchase and does hereby pur¬ 
chase from the Bank” all such assets. As consideration 
for these assets, Corporation of America agreed to 
354 pay the face amount of $35,214,000. To secure per¬ 
formance Corporation of America pledged with the 
Bank the assets purchased together with additional collat¬ 
eral. Corporation of America failed to give effect on its 
books to the assets acquired by these contracts of pur¬ 
chase and sale or to reflect anv direct liabilitv thereunder, 
hut apparently treated the obligation arising under the con¬ 
tracts as a guaranty by setting up a reserve from capital 
surplus in an amount approximately equal to the aggregate 
purchase price under the contracts. 

In 1933, the three contracts were transferred to Trans¬ 
america Bank Holding Company, and Transamerica Bank 
Holding Company by a resolution of its Board of Directors, 
dated August 30, 1933, agreed to “assume all of the obliga¬ 
tions of Corporation of America under those three certain 
contracts between said Corporation of America and Bank 
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of America X. T. & S. A.*’ In connection with this transfer, 
Corporation of America eliminated the reserve set up to 
cover its obligation under the contracts, then aggregating 
approximately $34,994,376.57, and a reserve in the same 
amount appeared on the books of Transamerica Bank Hold¬ 
ing Companv. At a “Special Stockholders Meeting” on 
April 20, 1935, the name of Transamerica Bank Holding 
Company was changed to Inter-America Corporation. 
From time to time Bank of America X. T. & S. A. reduced 
the item set up on its books to reflect the obligation of In¬ 
ter-America Corporation under the three contracts by a 
write-up of unrelated assets and by various other means 
as set forth below under paragraphs VII to XI, and XV to 
XVII. both inclusive. 

In the light of the facts set forth, it appears to the Com¬ 
mission that the items “Reserves—For liability and pos¬ 
sible loss under outstanding contract of guaranty” together 
with the accompanying Xote, Schedule V, and the “Bal¬ 
ance Sheet” are materially misleading: 

1. In treating the contracts described and the obligation 
of Inter-America Corporation thereunder as a guaranty 
rather than as a purchase and sale which should have been 
recorded by setting up the assets purchased with a corre¬ 
sponding direct liability for the purchase price and, in view 
of the character of the assets, a reserve for the losses which 
would be borne by Inter-America Corporation; 

355 2. In that the amount set up as “Reserves” for this 

obligation does not reflect the true amount of the 
liability due nor the possible losses under the contracts; 

3. In the use of the term “recoveries” in Schedule V as 
charges to the “Reserve” originally set up to cover Inter- 
America's obligation under the three contracts, in that the 
term “recoveries” fails to indicate and falsifies the true 
nature of the reduction of Inter-America’s obligation by 
conveying the impression of actual cash recoveries on as¬ 
sets written down, whereas in fact the “recoveries” were 
accomplished by the write-up by Bank of America X. T. & 
S. A. of unrelated assets as set forth below in paragraphs 
VII to XI and XV to XVII, both inclusive. 

VI. With respect to the “Balance Sheet” of Transamer¬ 
ica General Corporation as of December 31, 1936— 

A. Under the caption “Investments in Securities of Af¬ 
filiates” and in Schedule II there is set forth the figure 
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$8,982,180.20 as the carrying value of the investment in the 
capital stock of Banea d’America e d ’Italia. 

The Commission has reasonable grounds to believe that 
certain restrictions imposed by the Italian Government 
upon the transfer of any profits or other funds from Italy 
to anv other countrv materiallv affects this investment. It 
therefore appears to the Commission that it is materially 
misleading to set forth the figure $8,982,180.20 as the carry¬ 
ing value of the investment in the capital stock of Banca 
d'America e d’Italia without indicating the effect that the 
restrictions referred to above may have upon the invest¬ 
ment. 

VII. With respect to the “Combined Report of Condi¬ 
tion" of Bank of America X. T. & S. A., First National 
Bank in Reno, Bank of America (California) as of Decem¬ 
ber 31, 1936— 

A. The item “Loans and discounts” under “Assets” 
iind in Schedule E is stated to be $539,899,100.65. This 
figure includes, among other things, loans in the amount of 
$304,674,551.73 on “farm lands” and “other real estate.” 

The Commission has reasonable grounds to believe 
356 that the item of $539,899,100.65 includes estimated 
losses and doubtful accounts aggregating in excess of 
$8,000,000 and slow accounts in excess of $125,000,000 held 
bv Bank of America X. T. & S. A. Registrant has failed 
to disclose these losses, doubtful items and slow accounts 
in the “Report of Condition”, either in Schedule E or else¬ 
where in the registration statement, has failed to provide 
any reserve for such losses and doubtful accounts, and, in 
the supplementary data furnished in accordance with para¬ 
graph 1(5) of the Instructions as to Financial Statements 
in the Instruction Book for Form 24, has affirmatively 
stated that there are no losses on loans and discounts not 
provided for. 

B. “United States Government obligations, direct and/or 
fully guaranteed” and “Other bonds, stocks and securities” 
are set forth under “Assets” and in Schedule F and Sched¬ 
ule G at $478,019,771.38 and $175,078,108.60, respectively. 
The Commission has reasonable grounds to believe that 
these items include United States Government and Munici¬ 
pal securities held by Bank of America X. T. & S. A. which 
were written up in 1935 and 1936 to the extent of approxi¬ 
mately $14,000,000 and which at the date of the “Report of 
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Condition” included an unrealized appreciation of approxi¬ 
mately $9,000,000. The registrant has failed to disclose 
this fact in either Schedule F, Schedule G, the supplemen¬ 
tary data furnished in accordance with paragraph 1(5) of 
the Instruction Book for Form 24, or elsewhere in the reg¬ 
istration statement. 

The only provision for a reserve, captioned “Reserve for 
contingencies”, is set at $2,049,928.01. The Commission has 
reason to believe that $1,971,058.48 of this figure is ap¬ 
plicable to Bank of America X. T. & S. A., and that of this 
$1,971,058.48, approximately $1,460,000 is a reserve for 
self-insurance. The Commission further has reason to be¬ 
lieve that this reserve is misleading because of its inade¬ 
quacy— 

357 1. In failing to provide for losses and doubtful ac¬ 

counts of Bank of America X. T. & S. A. other than 
loans on “farm lands” and “other real estate” included in 
the “Assets” to the extent of approximately $8,000,000; 

2. In failing to provide sufficient reserves for the $304,- 
674,551.73 of loans on “farm lands” and “other real es¬ 
tate”; 

3. In failing to provide for losses on real estate other than 
bank premises held by Bank of America X. T. & S. A. to 
the extent of approximately $1,600,000; 

4. In failing to provide sufficient depreciation for bank 
premises, furniture, and fixtures of Bank of America X. T. 
& S. A.: 

5. In failing to provide for losses on bonds and other se¬ 
curities held by Bank of America X. T. & S. A. to the extent 
of approximately $400,000 and for losses on other asset 
items to the extent of approximately $300,000. 

D. “Undivided profits—net” is set forth at $22,503,612.05. 
The Commission has reasonable grounds to believe that 
this figure is false and misleading— 

1. In that it includes approximately $9,000,000 of un¬ 
realized appreciation resulting from the $14,000,000 write¬ 
up in 1935 and 1936 of United States and Municipal securi¬ 
ties held by Bank of America X. T. & S. A.: 

2. In failing to include a reserve for losses and doubtful 
accounts, losses on real estate, depreciation of bank prem¬ 
ises, furniture and fixtures of Bank of America X. T. & 
S. A. and losses on securities and other assets in excess of 
$13,000,000; 
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3. In that the total of (1) and (2) would wipe out that 
portion of the “Undivided profits—net” which may be at¬ 
tributed to Bank of America X. T. & S. A. and would re¬ 
quire a reduction of the “surplus’’ account of Bank of 
America X. T. & S. A. 

358 VIII. With respect to the “Combined Report of 
Earnings and Dividends” for Bank of America X. T. 
& S. A., First Xational Bank In Reno and Bank of America 
(California)— 

A. For the year ended December 31,1935— 

1. The items “Recoveries on bonds, stocks and other se¬ 
curities” and “Profits on securities sold” are stated to total 
$14,942,992.67. The Commission has reason to believe that 
this figure includes unrealized appreciation of approxi¬ 
mately $7,000,000 resulting from an approximately $8,- 
000,000 write-up in 1935 of United States Government and 
Municipal securities held by Bank of America X. T. & S. A., 
and, in addition, includes a substantial amount of unrea¬ 
lized appreciation resulting from the write-up of certain 
Transamerica Corporation stock held by Bank of America 
X. T. & S. A. as collateral for written off loans, and that the 
inclusion of this unrealized appreciation as income is false 
and misleading; 

2. The provision for loss and depreciation on “banking 
house, furniture and fixtures” is set at $1,055,223.40. The 
Commission has reason to believe that this figure is inade¬ 
quate ; 

3. The deficiencies set forth in (1) and (2) are reflected 
in the statement of net profits and undivided profits and 
render these items false and misleading to an amount in ex¬ 
cess of $7,000,000. It appears that the dividends paid in 
1935 by Bank of America X. T. & S. A. were more than 
$3,500,000 in excess of its actual current earnings. 

B. For the year ended December 31, 1936— 

1. The item “Recoveries on bonds, stocks and other se¬ 
curities” is stated to be $6,309,400.26. The Commission has 
reasonable grounds to believe that this figure includes un¬ 
realized appreciation of approximately $2,000,000 result¬ 
ing from a $6,000,000 write-up in 1936 of United States 
Government and Municipal securities held by Bank of 
America, X. T. & S. A., and, in addition, includes a sub¬ 
stantial amount of unrealized appreciation resulting from 
the write-up of certain Transamerica Corporation stock 
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held by Bank of America X. T. & S. A. as collateral 

359 for written off loans, and that the inclusion of this 
unrealized appreciation as income is false and mis¬ 
leading ; 

2. The report of Earnings and Dividends further appears 
misleading in that no provision from earnings has been 
made for doubtful accounts and uncollectible foreign credits 
held by Bank of America X. T. & S. A. which the Commis¬ 
sion has reasonable grounds to believe aggregated approxi¬ 
mately $3,700,000; 

3. The provision for losses and depreciation on “banking 
house, furniture and fixtures” is set at $1,0S2,748.86. The 
Commission has reasonable grounds to believe that this 
figure is inadequate. 

4. The deficiencies set forth in (1), (2) and (3) are re¬ 
flected in the statement of net profits and undivided profits 
and render these items false and misleading to an amount 
in excess of $6,000,000. It appears that the dividends paid 
in 1936 by Bank of America X. T. & S. A. were more than 
$1,500,000 in excess of its actual current earnings. 

IX. "With respect to the “Balance Sheet” of California 
Lands, Inc., as of December 31, 1936— 

A. Schedule VII relating to “Surplus” sets forth as an 
addition to “Earned Surplus” under the caption “Profit 
on sale of assets purchased from affiliate” the sum of $297,- 
91S.26. The accompanying Xote states that this amount 
represents the excess of realization over the cost to Cali¬ 
fornia Lands, Inc. of an undivided one-half interest in cer¬ 
tain notes, parts of notes, deficiency judgments, etc., there¬ 
tofore written off on the books of Bank of America X. T. & 

S. A. and purchased from the Bank by Inter-America Cor¬ 
poration and from Inter-America Corporation by Califor¬ 
nia Lands, Inc. 

The Commission has reason to believe that certain facts 
having a material bearing on this matter are as follows: 

On February 1, 1933, Bank of America X. T. & 

360 S. A. sold to Corporation of America (both of which 
were at this time 99.65% owned by Transamerica 

Bank Holding Company, itself a wholly-owned subsidiary 
of Transamerica Corporation), for a consideration of 
$250,000, all of the Bank’s charged off assets, including 
those to be charged off up to July 1. 1933. This agreement 
was transferred for the same consideration to Transamer- 
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ica General Corporation and then to Transamerica Bank 
folding Companv (both whollv-owned subsidiaries of 
Transamerica Corporation). On January 2, 1934, Bank of 
America X. T. & S. A. sold to Transamerica Bank Holding 
Company for a consideration of $50,000 all of the assets of 
the Bank charged off from July 1, 1933, to July 1, 1937. 
At a Special Stockholders Meeting on April 20, 1935, the 
name of Transamerica Bank Holding Company was changed 
to Inter-America Corporation. 

On October 1. 1930, Inter-America Corporation trans¬ 
ferred the charged off assets covered by the two aforemen¬ 
tioned agreements to California Lands, Inc. and Capital 
Company (both wholly-ovnod subsidiaries of Transamer¬ 
ica General Corporation which corporation was 100% 
owned by Transamerica Corporation) for an aggregate 
consideration of $500,000. 

, On July 14, 1937, California Lands, Inc. and Capital Com¬ 
pany transferred these same assets less $1,486,1S5.67 col¬ 
lected by Inter-America Corporation (for the account of 
California Lands. Inc. and Capital Company) to Bank of 
America X. T. & S. A. for a consideration of $6,500,000. 
Thus, in 1937, Bank of America X. T. & S. A. paid $6,- 
500.000 for a portion of the same assets which the Bank 
had originally sold in 1933 and 1934 for $300,000. 

As part of this same transaction, Transamerica Corpora¬ 
tion entered into an agreement guaranteeing the Bank 
against loss to the extent of $6,500,000 on the charged off 
assets repurchased. 

In the light of the facts set forth above, it appears to 
the Commission that the figure $297,918.26 set forth in 
Schedule VII as “Earned Surplus” under the cap- 
361 tion “Profit on sale of assets purchased from af¬ 
filiate*', together with the accompanying Xote, and 
the inclusion of this amount in the “Earned surplus—defi¬ 
cit" in the “Balance Sheet*’ are materially misleading. 

X. With respect to the “Balance Sheet” of Capital Com¬ 
pany as of December 31, 1936— 

1 A. Schedule VII relating to “Surplus” sets forth as an 
addition to “Earned Surplus" as “Profit on sale of assets 
purchased from affiliate” the sum of $297,919.23. The ac¬ 
companying Xote states that this amount represents the 
excess of realization over the cost to Capital Company of 
an undivided one-half interest in certain notes, parts of 
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notes, deficiency judgments, etc*., theretofore written off 
on the books of Bank of America X. T. & S. A. and pur¬ 
chased from the Bank by Inter-America Corporation and 
from Inter-America Corporation by Capital Company. 

In the light of the facts set forth above under paragraph 
TX-A, it appears to the Commission that the figure $297,- 
919.23 set forth in Schedule VII as “Profit on sale of as¬ 
sets purchased from affiliate” together with the accom¬ 
panying Note, and the inclusion of this amount as “Earned 
Surplus” in the “Balance Sheet” are materially mislead¬ 
ing. 

It appearing to the Commission that pursuant to Sec¬ 
tion 13(a) and (b) of the Securities Exchange Act of 1934, 
as amended, and Rules KA1 and KA2 (now Rules X-13A-1 
and X-13A-2) promulgated by the Commission thereunder, 
Transamerica Corporation filed on or about June 27, 1938, 
its annual report on Form 24-K for the fiscal year ended 
December 31, 1937, signed for the Corporation by John M. 
Grant, President; and 

The Commission having reasonable grounds to believe 
that said Transamerica Corporation has failed to comply 
with the provisions of Section 13(a) and (b) of the Securi¬ 
ties Exchange Act of 1934, as amended, the rules, regula¬ 
tions, Form 24-K and the Instructions thereto, promulgated 
by the Commission thereunder, in that the annual report on 
Form 24-K filed by said Transamerica Corporation con¬ 
tains false and misleading statements of material facts in¬ 
cluding financial statements of said Transamerica Corpora¬ 
tion and its subsidiaries, which do not correctly reflect the 
true financial condition of the Corporation and its sub¬ 
sidiaries, all as hereinafter more particularly set forth: 

The false and misleading statements which the 
362 Commission has reasonable grounds to believe exist 
in the annual report referred to above being more 
particularly as follows: 

XI. With respect to the “Balance Sheet” of Transamer¬ 
ica Corporation as of December 31, 1937— 

A. Xote B referring to the items captioned “Marketable 
Securities” and “Investments in Securities of Affiliates” 
states that securities having a market value of $1,338,835 
and investments in securities of affiliates having a carry¬ 
ing value of $5,636,576.32 were pledged as security “(1) in 
connection with a contract of guarantee and (2) on an op- 
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tion to purchase certain securities. ” Note I referring to 
“Contingent Liabilities'” states that “At December 31, 
1937, the Corporation was reported as being contingently 
liable [sic] under certain conditions of contract in the 
amount of $5,838,123.74.” 

1. The Commission has reasonable grounds to believe 
that certain additional facts having a material bearing on 
the “contract of guarantee” referred to in Note B are as 
follows: 

In connection with the transactions described above un¬ 
der paragraph IX-A, in which a portion of the charged off 
assets of Bank of America N. T. & S. A., originally sold 
bv the Bank in 1933 and 1934 for an aggregate considera- 
tion of $300,000, were repurchased by the Bank on July 14, 
1937. from California Lands, Inc. and Capital Company 
for a consideration of $6,500,000, Transamerica Corpora¬ 
tion entered into an agreement guaranteeing the Bank 
against loss to the extent of $6,500,000 on the assets repur¬ 
chased. The reference in Notes B and I to a “contract of 
guarantee” apparently refers to this agreement. 

In the light of the facts set forth above in this paragraph 
and in paragraph IX-A, and in the light of the apparent 
disparity between the actual value of the assets repur¬ 
chased bv the Bank and the amount of recoverv guaranteed 
by Transamerica Corporation, it appears to the Commis¬ 
sion that Notes B and I and the “Balance Sheet” are 
grossly inadequate to reflect the nature of Transamerica’s 
obligation under the contract of guarantee. 

363 2. The Commission has reasonable grounds to be¬ 

lieve that certain additional facts having a material 
bearing on the “option to purchase certain securities” re¬ 
ferred to in Note B are as follows: 

In July, 1937, Bank of America N. T. & S. A. purchased 
from Transamerica Corporation 56,600 shares of stock of 
National City Bank at the then market price of $48 per 
share. It appears that the stock purchased was set up on 
the books of Bank of America N. T. & S. A. at $2,716,800, 
the purchase price, and that payment was made by credit¬ 
ing $2,716,800 to Inter-America Corporation to reduce by 
that abount the balance of the $35,214,000 obligation orig* 
inally undertaken by Inter-America Corporation under the 
circumstances set forth in paragraph V-A. As part of the 
contract of purchase and sale of National City Bank stock, 
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Transamerica Corporation agreed to repurchase the stock 
at $48 per share over a period of 5 years at the rate of 
11,320 shares each year, and pledged an additional block 
of 18,400 shares to secure this agreement. It further ap¬ 
pears that on December 31, 1937, the market value of Na¬ 
tional City Bank stock was approximately $27 per share. 
The reference in Note B to “an option to purchase certain 
securities” apparently relates to this transaction. 

It appears to the Commission that the foregoing trans¬ 
action was a device employed in an attempt to reduce or 
eliminate the balance of the obligation originally under¬ 
taken by Inter-America Corporation, and that the designa¬ 
tion and treatment of this transaction as an “option” and 
the failure to disclose the additional information set forth 
above and the circumstances surrounding this transaction 
render Notes B and 1 and the “Balance Sheet” materially 
misleading. 

B. In Schedule VIII the figure $444,000 is set forth as a 
charge to “Paid-In Surplus” in 1937 under the caption 
“Contribution to Associated American Distributors (Incor¬ 
porated) in connection with redistribution of capital stock.” 

The Commission has reasonable grounds to believe that 
this amount represents commissions and other monies paid 
by Transamerica Corporation to Associated Amer- 
364 ican Distributors, Inc*., (then a wholly-owned sub¬ 
sidiary of Inter-Continental Corporation which was 
a wholly-owned subsidiary of Transamerica General Cor¬ 
poration, itself a wholly-owned subsidiary of Transamerica 
Corporation) in connection with the activities described 
above in paragraph III-A. 

In the light of the facts and for the reasons set forth 
above in paragraph III-A, it appears to the Commission 
that registrant’s treatment of this item renders the “Bal¬ 
ance Sheet” and Schedule VIII materially misleading. 

XII. With respect to the “Profit and Loss Statement” 
of Transamerica Corporation— 

A. In Schedule VIII the figure $444,000 is set forth as a 
charge to “Paid-In Surplus” in 1937 under the caption 
“Contribution to Associated American Distributors (In 
corpora ted) in connection with redistribution of capital 
stock. ’’ 

The Commission has reasonable grounds to believe that 
this amount represents commissions and other monies paid 
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bv Transamerica Corporation to Associated American Dis¬ 
tributors, Inc., (then a wholly-owned subsidiary of Inter¬ 
Continental Corporation which was a wholly-owned sub¬ 
sidiary of Transamerica General Corporation, itself a 
wholly-owned subsidiary of Transamerica Corporation) in 
connection with the activities described above in paragraph 
III-A. 

In the light of the facts and for the reasons set forth in 
paragraph III-A, it appears to the Commission that regis¬ 
trant's treatment of this item renders the “Profit and Loss 
Statement” and Schedule VIII materially misleading. 

XIII. With respect to the “Balance Sheet” of Inter- 
America Corporation as of June 30, 1937— 

A. Under the caption “Reserves—For liability and pos¬ 
sible loss under outstanding contract of guaranty”, and in 
Schedule VI relating to additions and charges to “Re¬ 
serves”, there is set forth the figure $8,561,099.82. 

In the light of the facts set forth above under paragraph 
V-A, it appears to the Commission that the items “Re¬ 
serves—For liability and possible loss under outstanding 
contract of guaranty”, Schedule VI, and the “Bal- 
365 ance Sheet” are materially misleading: 

1. In treating the contracts described in paragraph 
V-A and the obligation of Inter-America Corporation there¬ 
under as a guaranty rather than as a purchase and sale 
which should have been recorded by setting up the assets 
purchased with a corresponding direct liability for the pur¬ 
chase price, and, in view of the character of the assets, a 
reserve for the losses which would be borne by Inter-Amer¬ 
ica Corporation; 

2. In that the amount set up as “Reserves” for this ob¬ 
ligation does not reflect the true amount of the liability due 
nor the possible losses under the contracts; 

3. In the use of the term “recoveries” in Schedule VI 
as charges to the “Reserves'’ originally set up to cover 
Inter-America’s obligation under the three contracts, in 
that such term fails to indicate the true nature of the re¬ 
duction of Inter-America’s obligation. 

1 XTV. With respect to the “Balance Sheet” of Trans¬ 
america General Corporation as of December 31, 1937— 

A. Under the caption “Investments in Securities of Af¬ 
filiates—Banks” there is set forth the figure $9,374,148.06. 
In Schedule II it is stated that the investment in the cap- 
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ital stock of Banca d’America e d ’Italia is carried on the 
balance sheet at the amount of $8,982,321.85. 

In the light of the facts set forth above under paragraph 
YI-A, it appears to the Commission that it is materially 
misleading to set forth the figure $8,982,321.85 as the carry¬ 
ing value of the investment in the capital stock of Banca 
d’America e d’Italia without indicating the effect that the 
restrictions referred to in paragraph YT-A may have upon 
this investment. 

XY. With respect to the ‘‘Balance Sheet'’ of California 
Lands, Inc., as of December 31, 1937— 

A. Schedule IX relating to “Surplus" sets forth as an 
addition to “Earned Surplus’’ under the caption 
366 “Profit on sale of assets purchased from affiliate” 
the sum of $3,595,120.54. The accompanying Note 
states that of this amount $345,120.54 represents the ex¬ 
cess of realization over the cost to California Lands, Inc. 
of an undivided one-half interest in certain notes, parts of 
notes, deficiency judgments, etc., theretofore written off on 
the books of Bank of America X. T. & S. A. and purchased 
from the Bank by Inter-America Corporation and from 
Inter-America Corporation by California Lands, Inc*., and 
that the remaining $3,250,000 represents the share of Cali¬ 
fornia Lands. Inc. in $6,500,000, which on July 14. 1937, 
Bank of America X. T. & S. A. agreed to pay to Califor¬ 
nia Lands, Inc. and Capital Company for the right to fu¬ 
ture recoveries on these same assets. The Note further 
states that in connection with this purchase Transamerica 
Corporation entered into an agreement whereby it guar¬ 
anteed that the Bank would recover the amount of $6,- 
500,000 at an annual rate of $1,300,000. 

In the light of the facts set forth above under paragraph 
TX-A, it appears to the Commission that the figure $3,595,- 
120.54 set forth in Schedule IX as “Earned Surplus” un¬ 
der the caption “Profit on sale of assets purchased from 
affiliate” together with the accompanying Note, and the in¬ 
clusion of this amount as “Earned Surplus” in the “Bal¬ 
ance Sheet” are materially misleading. 

XYI. With respect to the “Balance Sheet” of Capital 
Company as of December 31, 1937— 

A. Schedule IX relating to “Surplus” sets forth as an 
addition to “Earned Surplus” under the caption “Profit 
on sale of assets purchased from affiliate” the sum of $3,- 
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395,119.56. The accompanying Note states that of this 
amount $345,119.56 represents the excess of realization 
over the cost to Capital Company of an undivided one-half 
interest in certain notes, parts of notes, deficiency judg¬ 
ments, etc., theretofore written off on the books of Bank 
of America X. T. & S. A. and purchased from the Bank by 
Inter-America Corporation and from Inter-America Cor¬ 
poration by Capital Company, and that the remaining $3,- 
250,000 represents the share of Capital Company in 
$6,500,000 which on July 14, 1937, Bank of America N. T. 
& S. A. agreed to pay to California Lands, Inc. and Capital 
Company for the right to future recoveries on these same 
assets. The Xote further states that in connection with 
this purchase Transamerica Corporation entered into 
367 an agreement wherein* it guaranteed that the Bank 
would recover the amount of $6,500,000 at an annual 
rate of $1,300,000. 

In the light of the facts set forth above under paragraph 
IX-A, it appears to the Commission that the figure $3,595,- 
119.56 set forth in Schedule IX as “Earned Surplus’’ un¬ 
der the caption “Profit on sale of assets purchased from 
affiliate*" together with the accompanying Xote. and the 
inclusion of this amount as “Earned Surplus” in the “Bal¬ 
ance Sheet'* are materially misleading. 

The Commission having reasonable grounds to believe 
that Transamerica Corporation has failed to comply with 
the provisions of Section 12(b) and Section 13(a) and (b) 
of the Securities Exchange Act of 1934, as amended, the 
rules, regulations, Form 24, Form 24-K, and the Instruc¬ 
tions thereto, promulgated by the Commission thereunder, 
in that the application for registration on Form 24, the 
annual report on Form 24-K and the amendments thereto, 
filed by said Transamerica Corporation contain financial 
statements of Transamerica Corporation and its subsid¬ 
iaries. which do not correctly reflect the true financial con¬ 
dition of Transamerica Corporation and its subsidiaries, 
as hereinafter more particularly set forth: 

XVII. It appears to the Commission that the general 
policy of Transamerica Corporation and its subsidiaries 
with respect to the manner of creation and treatment of 
certain “reserves", and the adequacy thereof, is improper 
in the following respects: 
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A. In the elimination of “reserves” on the books of cer¬ 
tain companies and the creation of fictitious “reserves” in 

similar or substantiallv similar amounts on the books of 

* 

other companies in the Transamerica group for the pur¬ 
pose of utilizing such “reserves” to absorb losses with con¬ 
sequent distortion of the true financial condition of the 
separate corporate entities and of the entire group as a 
whole; in particular, with respect to the “reserves” set up 
on the “Balance Sheets” of Transamerica General Corpo¬ 
ration as of December 31, 1936, and December 31, 1937, 
“for real estate losses and contingencies of controlled af¬ 
filiates” in the amounts of $6,861,814.19 in 1936 and $1,700,- 
050.22 in 1937, and $5,034,583.95 in 1936 and $1,168,002.25 
in 1937, for Capital Company and California Lands, Inc., 
respectively; 

368 B. In that the amount of the reserves provided on 
the books of the various companies in the Trans¬ 
america group is materially inadequate; in particular, the 
“Combined Report of Condition” of Bank of America 
X. T. & S. A., First National Bank in Reno, and Bank of 
America (California) as of December 31, 1936, shows 
“Loans and discounts” in the amount of $539,899,100.65 
which includes, among other things, loans in the amount of 
$304,674,551.73 on “farm lands” and “other real estate”. 
The only reserve in this “Combined Report of Condition” 
is designated as “Reserve for contingencies” and is set 
forth at $2,049,928.01. of which approximately $1,460,000 
is a reserve for self-insurance, leaving a balance of $589,- 
928.01. In its “Balance Sheet” as of December 31, 1936, 
Capital Company carried “Real Estate Held for Resale,” 
at $51,379,652.11, which amount represented “Land, Build¬ 
ings and Improvements”, and as of the same date, Califor¬ 
nia Lands, Inc. carried “Real Estate and Equipment Held 
for Resale” at $31,357,098.76, which amount included 
“Land, Buildings and Improvements” at $31,335,825.76, 
with no reserve on the books of either company applicable 
to such assets. As of the same date. Occidental Life In¬ 
surance Company (a wholly owned subsidiary of Trans¬ 
america General Corporation, itself a wholly owned sub¬ 
sidiary of Transamerica Corporation) showed on its books 
“mortgage loans on real estate” and “balance due on prop¬ 
erty sold under contract” in the amounts of $8,175,516.57 
and $3,856,986.03, respectively, with no reserves applicable 
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thereto. These various items of loans, discounts, and in¬ 
vestments in real estate aggregate $634,66S,354.12, against 
which there is an aggregate reserve of but $589,928.01. 

In that because of the nature of the “reserves” referred 
to above under A, it was inipropr to charge losses and ex¬ 
penses against such “reserves”; 

D. In the treatment of losses and expenses which were 
not present at the date of a readjustment of accounts but 
resulted from events occurring subsequent thereto as 
charges to certain reserves created at the time of such re¬ 
adjustment. 

369 XVIII. It further appears to the Commission that 
registrant, in its application for registration on 
Form 24 and in its annual* report for 1937 on 
Form 24-K, has failed to file financial statements for itself 
ahd its subsidiaries certified in accordance with the require¬ 
ments of paragraph IT of the Instructions as to Financial 
Statements in the Instruction Books for Form 24 and 
Form 24-K, respectively. 

!t being the opinion of the Commission that the hearing 
herein ordered to be made is necessary and proper in the 
public interest and to aid in the enforcement of the provi¬ 
sions of the Securities Exchange Act of 1934, as amended: 

IT IS ORDERED, pursuant to Section 19(a)(2) of said 
Act. that a public hearing be held to determine whether 
Transamerica Corporation has failed to comply with Sec¬ 
tion 12(b) and Section 13(a) and (b) of the Securities Ex¬ 
change Act of 1934, as amended, the rules, regulations and 
forms promulgated by the Commission thereunder, in the 
respects set forth above: and if so. whether it is necessary 
or appropriate for the protection of investors to suspend 
for a period not exceeding twelve months or to withdraw 
the registration of said Corporation’s Capital Stock, $2 
par value, on said Xew York Stock Exchange, Los Angeles 
Stock Exchange and San Francisco Stock Exchange; 

IT IS FURTHER ORDERED, pursuant to the provi¬ 
sions of Section 21(b) of the Securities Exchange Act of 
1934. as amended, that for the purposes of such hearing, 
Henry Fitts, an officer of the Commission, is hereby desig¬ 
nated to administer oaths and affirmations, subpoena wit¬ 
nesses. compel their attendance, take evidence, and require 
the production of any books, papers, correspondence, memo¬ 
randa, or other records deemed relevant or material to the 
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inquiry, and to perform all other duties in connection there¬ 
with authorized bv law; 

IT IS FURTHER ORDERED, that the taking of testi¬ 
mony in this hearing begin on the 16th day of January, 
1939, at 10:00 A. M. in Room 1101, Securities and Exchange 
Commission Building, 1778 Pennsylvania Avenue, X. W., 
Washington, D. C. and continue thereafter at such time 
and place as the officer hereinbefore designated may deter¬ 
mine. 

Bv the Commission. 

FRANCIS P. BRASSOR, 

(Seal) Secretary. 

370 EXHIBIT B 

All loan and discount records, collateral records, ap¬ 
praisal records, charged off loan and discount records, loan 
approval records, and any other books of account not here¬ 
tofore enumerated together with all supporting data, and 
records of correspondence for and covering the period from 
January 1, 1929, to the date hereof, presently in the pos¬ 
session. custody or control of Bank of America National 
Trust Savings Association which relate to any one or 
more of the following loans: 

Branch of Bank of America X. T. & S. A. Loan No. 
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Branch of Bank of America X. T. & S. A. Loan No. 


Clav 

• 

Montgomery — San Francisco 

5,552 

it 

11 

44 4 4 

6,010 

it 

11 

4 4 4 4 

6,022 

tt 

11 

4 4 4 4 

5,326 

371 

i t 

4 4 4 4 

5,979 

11 

11 

4 4 4 4 

5,343 

i * 

11 

4 4 4 4 

3,335 

11 

11 

4 4 4 4 

6,306 

i » 

11 

4 4 4 4 

5,172 

k k 

k t 

4 4 4 4 

3,348 

* k 

i i 

4 4 4 4 

5,801 

Oakland Main Office 

19,030 

k t 

11 

t i 

20,561 

tt 

11 

tt 

18,820 

t k 

11 

t t 

1S,S20A 

i t 

tt 

t t 

22,039 

11 

11 

t t 

21,011 

% t 

11 

t t 

23,223 

11 

11 

t t 

23,513 

11 

11 

t t 

20,058 

11 

11 

t t 

19,503 

11 

11 

t t 

19,566 

i t 

11 

t t 

18,920 

i k 

11 

t t 

21,244 

i k 

11 

t t 

22,521 

tk 

11 

t t 

18,602 

t t 

11 

t t 

21,649 

tt 

11 

it 

14,527 

i i 

11 

t t 

17,714 

t i 

11 

t i 

18,722 

k i 

11 

t t 

15,308 

t t 

11 

t t 

20,723 

t t 

11 

t t 

21,762 

t t 

11 

t t 

18,858 

t t 

11 

t t 

23,826 

it 

11 

i t 

19,599 

11 

11 

i t 

19,849 

t k 

11 

t t 

22,068 

k t 

11 

t t 

20,810 

i i 

11 

t t 

21,049 



VS. DOUGLAS ET AL. 

139 

Branch of Bank of America X. T. & S. A. 
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Branch of Bank of America X.' 

T. & S. A. 
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French American Branch 108 Sutter Street Loan Xo. 
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1939 Charles E. Stewart, 


SE-GC-3 

PI Ex 18 
COPY 

Subpoena Duces Tecum 


UNITED STATES OF AMERICA 

Securities and Exchange Commission 
To Russell G. Smith, Cashier, Bank of 
America X. T. & S. A. 

1 Powell Street, San Francisco, California 

At the instance of the Securities and Exchange Commis¬ 
sion you are hereby required to appear before Henry Fitts, 
Esq., an officer of the Securities and Exchange Commission, 
at Room 1101 of the principal offices of the Securities and 
Exchange Commission, 1778 Pennsylvania Avenue, N. W., 
in the City of Washington, D. C. on the 16th day of Jan¬ 
uary, 1939, at 10:00 o’clock ... .m. of that day, to testify in 
the Matter of Transamerica Corporation Capital Stock, $2 
par value involving a proceeding under Section 19(a)(2) 
of the Securities Exchange Act of 1934, as amended, to de¬ 
termine whether the registration of Transamerica Corpo¬ 
ration Capital Stock, $2 par value, should be suspended or 
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withdrawn, ordered by the Commission on November 22, 
1938, a copy of which order is attached hereto as Exhibit A 
and incorporated herein. 

And you are hereby required to bring with you and pro¬ 
duce at said time and place the following books, papers, 
and documents which are set forth in Exhibit B attached 
hereto and incorporated herein 

Fail not at your peril. 

In testimony whereof, the seal of the Securities and Ex¬ 
change Commission is affixed hereto, and the undersigned, 
a member of said Securities and Exchange Commission, or 
an officer designated by it, has hereunto set his hand at 
Washington, D. C. this.day of January, 1939. 

(Seal) . 

376 Endorsed on back: Return of Service I hereby 
certify that a duplicate original of the within sub¬ 
poena was duly served (Indicate by check V method 
used.) in person, by leaving copy at principal office or 

place of business, to wit:. 

on the person named herein on. 

(Month, day, and year) 


(Name of person making service) 


(Official title) 


I certify that the person named herein was in attendance 

as a witness at.on. 

(Month, day or days, and year) 


(Name of person certifying) 


(Official title) 

377 EXHIBIT B 

All records of loans and discounts, records of assets 
other than loans and discounts, records of collateral, rec¬ 
ords of charged off loans and discounts, records of charged 
off assets other than loans and discounts, loan approval 
records, investment records, records of inter-company ac¬ 
counts, general and expense ledgers, payroll and expense 
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records, and any other books of account and records in sup¬ 
port thereof not heretofore enumerated, records of ap¬ 
praisal, real estate tax bills, insurance policies, receipted 
bills and expense vouchers, contracts, guarantees, options, 
pledges and other agreements, minute books and records 
of correspondence, for and covering the period from Jan¬ 
uary 1, 1<)2D, to the date hereof in the possession, custody 
or control of Bank of America X. T. & S. A. which relate 
to any one or more of the following items: 

(a) all payments made by Bank of America X. T. & S. A., 
its subsidiaries and affiliates and all predecessors thereof 

directiv or indirectlv to A. P. Giannini from 1927 to the 

• • 

date hereof whether denoted as salary, bonus, gift, for ex¬ 
penses incurred, or otherwise and all funds, accounts or 
reserves set up on the books of Bank of America X. T. & 
S. A., its subsidiaries and affiliates and all predecessors 
thereof to the direct or indirect credit or for the direct or 
indirect use of A. P. Giannini from 1927 to the date hereof; 

(b) the agreements dated June 26, 1931, December 31, 
1931, and February 13, 1932, between Bank of America 
X. T. & S. A. and Corporation of America relating to cer¬ 
tain assets previously carried on the books of Bank of 
America X. T. & S. A., at an aggregate figure of approxi¬ 
mately $35,000,000, the character of these assets and of the 
collateral pledged under the agreements, the obligations 
created under the agreements and any reduction of such 
obligations from 1931 to the date hereof; the transfer as¬ 
sumption or guarantee of such obligations; the accounting 
methods employed to refect such obligations or any reduc¬ 
tion, transfer, assumption or guarantee thereof; 

(c) the extent to which the “Loans and discounts’’ car¬ 
ried on the books of Bank of America X. T. & S. A. in 1935 
and 1936 include losses, doubtful and slow accounts; the 

write-up in 1935 and 1936 of United States and mu- 
378 nieipal securities held by Bank of America X. T. & 

S. A. and the extent to which such written-up valua¬ 
tion was unrealized as of December 31, 1935 and December 
31, 1936; the accounting methods employed to reflect such 
write-up; the character of the “Reserve for contingencies” 
carried on the books of Bank of America X. T. & S. A. in 
1935 and 1936 and the adequacy of this reserve to cover 
self-insurance, “Loans and discounts”, losses on real es¬ 
tate, depreciation on bank premises, furniture and fixtures, 
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and losses on bonds and other securities held by Bank of 
America X. T. & S. A.; the character of the items labelled 
as “Recoveries on bonds, stocks and other securities” and 
“Profits on securities sold” appearing on the books of 
Bank of America X. T. & S. A. in 1935 and in 1936; the 
write-up in 1935 and 1936 of Transamerica Corporation 
stock held by Bank of America X. T. & S. A. as collateral 
for written-off loans, the extent to which such written-up 
valuation was unrealized as of December 31, 1935 and De¬ 
cember 31, 1936, and the accounting methods used to reflect 
such write-ups: the depreciation on banking premises, fur¬ 
niture and fixtures of Bank of America N. T. & S. A. from 
1932 to the date hereof; the amount and character of for¬ 
eign credits held by Bank of America X. T. & S. A. in 1935 
and in 1936 and any foreign exchange restrictions affecting 
the collectibility thereof; 

(d) the agreements of February 1,1933, between Bank of 
America X". T. & S. A. and Corporation of America and of 
January 2, 1934, between Bank of America X. T. & S. A. 
and Transamerica Bank Holding Company relating to cer¬ 
tain charged off assets (including assets to be charged off 
subsequent to the date of the agreements) of Bank of Amer¬ 
ica X. T. & S. A. and the character of the assets subject to 
these agreements; the subsequent sale, transfer, assign¬ 
ment, assumption or guarantee of the rights or liabilities 
under the agreements, or of all or part of the assets covered 
thereby, the repurchase of all or part of such assets by the 
Bank of America X. T. & S. A. and any guarantee in con¬ 
nection with such repurchase; the terms of any such sale, 
transfer, assignment, assumption, guarantee or repurchase 
and guarantee in connection with such repurchase (includ¬ 
ing the character of any assets pledged to secure such guar¬ 
antee), the character of the assets subject thereto, and the 
accounting methods employed to reflect such sale, transfer, 
assignment, assumption, guarantee, repurchase, or guar¬ 
antee in connection with such repurchase or any payments 

made thereunder; the extent of any collections or> 
379 these assets from 1933 to the date hereof and the 

accounting methods used to reflect such collections; 

(e) the agreement of July 1937 between Bank of Amer¬ 
ica X. T. & S. A. and Transamerica Corporation relating 
to approximately 56,600 shares of the stock of Xational City 
Bank, the terms thereof and of any agreement of guaran- 
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tee or repurchase in connection therewith (including the 
character of any assets pledged to secure any such agree¬ 
ment of guarantee or repurchase); the accounting methods 
employed to reflect such agreements and any payments 
made thereunder; 

(f) the manner of creation, treatment and adequacy of 
the “reserves” set up on the books of Bank of America 
X. T. & S. A. and its predecessors and the charges thereto. 

393 Endorsed: Filed Feb. 21 1939 Charles E. Stew¬ 
art, Clerk Def 7 

United States of America 
(Seal) 

Treasury Department 
Washington 

January 26, 1939 

PURSUANT to the provisions of Section 661, Chapter 
17, Title 28 of the United States Code (Section 882 of the 
Revised Statutes of the United States), I hereby certify 
that the annexed is a true copy of (1887) Treasury De¬ 
partment Circular No. 9, dated January 22, 1887, which 
department circular is on file in this Department. 

IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Treasury Department to 
be affixed, on the day and year first above written. 

By direction of the Secretary of the Treasury: 

F. A. BIRGFELD 

(Seal) Chief Clerk, Treasury Department. 

D. J. S. E. H. H. 

394 Circular. 

Copies of Official Papers. 

1887. 

Department No. 9. 

Division of C. P. C. and L 

Treasury Department. 

Office of the Secretary, 

Washington, D. C., January 22, 1887. 

To the Heads of Bureaus and Chiefs of Divisions: 

Your attention is respectfully called to the provisions of 
Treasury Rule XII, a copy of which is printed below, regu- 
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iating the furnishing of certified or uncertified copies of 
papers or records of this Department. No copies, under 
any circumstances, shall be given to private persons with¬ 
out the furnishing of the affidavit required by the rule. All 
applications for copies of papers or records must be for¬ 
warded for approval to the Office of the Secretary of the 
Treasury, and all copies when prepared must be returned 
to his office with the application, where they will be exam¬ 
ined, certified, and transmitted to the applicant, if they are 
such as are proper to be forwarded from the Department. 
If any reason be known why the copies should not be de¬ 
livered to the applicant, it must be stated for the informa¬ 
tion of this Office. These directions apply as well to the 
furnishing of copies for the use of officers and courts of the 
United States as to private individuals who desire copies. 
You are also requested to cause the contents of this circu¬ 
lar to be communicated to such of your subordinates as 
may be called on for copies in the ordinary course of their 
business. All applications by any of the branches or sub¬ 
divisions of the Government for original papers or books 
to be removed from the Department for temporary use, 
must be forwarded with the originals desired to the Office 
of the Secretary, where proper arrangements will be made 
with reference thereto. 

DANIEL MANNING, 

(Seal) Secretary. 

Rule XII. “No copy of any paper shall be furnished to 
private individuals, except upon application to, and with 
the previous written consent of, the Secretary, one of the 
Assistant Secretaries, the Chief Clerk, or the head of the 
proper bureau: and no account, document, or paper of any 
kind, on file in the Department, shall on any occasion be 
withdrawn by agents, attorneys, or other persons. Upon 
application for copies of papers on file, or any record of 
the Department, the rule established in the Treasury Or¬ 
der dated October 20, 1830, must be observed, to wit: 
‘Copies of accounts or other papers on file or of record in 
the Department are to be furnished only to such persons as 
may be interested in them, or at their request; if they re¬ 
late to suits in which the United States are interested, such 
copies must be transmitted to the United States Attorney 
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having charge of such suits, subject to the inspection of the 
parties applying for them; and when transmitted to the 
District Attorneys, they must be sent through the Solicitor 
of the Treasury, that he may be duly apprised of all the 
facts communicated to the opposite party.’ An affidavit 
showing the necessity of copies must be furnished in all 
cases.” 

395 Endorsed: Filed Feb 21 1939 Charles E. Stew¬ 
art, Clerk Def 8 

United States of America 
(Seal) 

Treasury Department 
Washington 

January 26, 1939 

PURSUANT to the provisions of Section 661, Chapter 
17, Title 28 of the United States Code (Section 882 of the 
Revised Statutes of the United States), T herebv certifv 
that the annexed is a true copy of (1892) Treasury De¬ 
partment Circular No. 210, dated December 30, 1892, which 
department circular is on file in this Department. 

1 IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Treasury Department to 

be affixed, on the dav and vear first above written. 

• * 

By direction of the Secretary of the Treasury: 

F. A. BIRGFELD 

(Seal) Chief Clerk. Treasury Department. 

D. J. S. E. H. H. 

396 Circular. 

Department Rule XII. 

1892. 

Department No. 210. 

Miscellaneous Division. 

Treasury Department. 

Office of the Secretary, 

Washington, D. C., December 30, 1892. 

To the Heads of Bureaus, and Chiefs of Divisions of the 
Secretary’s Office: 

Rule XII of the Rules and Regulations of the Treasury 
Department, published December 5, 1892, reads as follows: 
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Rule XII. No account, document, or paper of any kind, 
on file in the Department, shall on any occasion be with¬ 
drawn by agents, attorneys, or other persons; and no copies 
of any such accounts or papers shall be furnished to any 
person, except upon application to, and with the previous 
written consent of, the Secretary, one of the Assistant Sec¬ 
retaries, or the head of the proper bureau, and are to be 
furnished only to such persons as may have a personal ma¬ 
terial interest in the subject-matter of the papers, or at 
their request. An affidavit setting forth the interest of the 
applicant, and showing the reason why and the purpose for 
which copies are desired, must be submitted with each ap¬ 
plication for the same. 

In all cases where copies of documents or records are 
desired by or on behalf of parties to a suit, whether in a 
court of the United States or any other, such copies shall 
be furnished to the court only, and on a rule of the court 
upon the Secretary of the Treasury requesting the same. 
Exceptions to this rule will be made only on the written 
order of the Secretary, or of an Assistant Secretary. 

0. L. SPAULDING, 

Acting Secretary. 

397 Endorsed : Filed Feb 21 1939 Charles E. Stew¬ 
art, Clerk Def 9 

United States of America 
(Seal) 

Treasury Department 
Washington 

January 26, 1939 

PURSUANT to the provisions of Section 661, Chapter 
17, Title 28 of the United States Code (Section 882 of the 
Revised Statutes of the United States), I hereby certify 
that the annexed is a true copy of (1893) Treasury De¬ 
partment Circular No. 148, dated* September 27,1893, which 
department circular is on file in this Department. 

IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Treasury Department to 
be affixed, on the day and year first above written. 

By direction of the Secretary of the Treasury: 

F. A. BIRGFELD 
Chief Clerk, Treasury Department. 

D.J. S. E. H. H. 


(Seal) 
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398 Circular. 

Department Rule XII. 


1893. 

Department No. 148. 

Miscellaneous Division. 

Treasury Department, 

Office of the Secretary, 

Washington, D. 0.. September 27,1893. 

To the Heads of Bureaus and Chiefs of Divisions of the 
Secretary’s Office: 

Rule XII of the Rules and Regulations of the Treasury 
Department, published December 30, 1892, is hereby 
amended so as to read as follows: 

Rule XII. 

No information in regard to transactions of an official 
character in this Department is to be communicated to any¬ 
one not authorized to receive it. 

No information in regard to the claim of any person 
which has ever been filed in the Department is to be given 
to any other person unless proper authority is shown by 
way of power of attorney, or by letters of administration, 
or otherwise in a manner satisfactorv to the Seeretarv, or 
an Assistant Sceetary, or to the head of the proper Bu¬ 
reau in the Department, or Chief of the proper Division 
in the Secretary’s Office. 

No account, document, or paper of any kind on file in the 
Department shall on any occasion be withdrawn by agents, 
attorneys, or other persons; and no copies of any such 
accounts or papers shall be furnished to any person, except 
upon application to, and with the previous written consent 
of, the Secretary, one of the Assistant Secretaries, or the 
head of the proper Bureau, and are to be furnished only 
to such persons as may have a personal material interest 
in the subject-matter of the papers, or at their request. An 
affidavit setting forth the interest of the applicant, and 
showing the reason why and the purpose for which copies 
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are desired, must be submitted with each application for 
the same. 

In all cases where copies of documents or records are de¬ 
sired by or on behalf of parties to a suit, whether in a court 
of the United States or any other, such copies shall be fur¬ 
nished to the court only, and on a rule of the court request¬ 
ing the Secretary of the Treasury to furnish the same. 

Exceptions to this rule will be made only on the written 
order of the Secretary, or of an Assistant Secretary. 

J. G. CARLISLE, 

Secretary. 

399 Endorsed: Filed Feb 21 1939 Charles E. Stew¬ 
art, Clerk Def 10 

United States of America 
(Seal) 

Treasury Department 
Washington 

Januarv 26, 1939 

PURSUANT to the provisions of Section 661. Chapter 
17, Title 28 of the United States Code (Section 882 of the 
Revised Statutes of the United States), I hereby certify 
that the annexed is a true copy of (1894) Treasury Depart¬ 
ment Circular No. 104, dated August 3, 1894, which depart¬ 
ment circular is on file in this Department. 

IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Treasury Department to 
be affixed, on the day and year first above written. 

Bv direction of the Secretarv of the Treasure: 

• %> * 

F. A. BIRGFELD 
Chief Clerk , Treasury Department. 

D. J. S. E. H. H. 


(Seal) 
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400 Endorsed: Public Property U. S. 

Circular. 

Information (Departmental) How Furnished 


1894. 

Department No. 104. 


Division of Appointments. 

Treasury Department, 

Office of The Secretary, 

Washington, D. 0., August 3, 1894. 

To Heads of Bureaus, Treasury Department and Chiefs 
of Divisions, Secretary’s Office, Treasury Department: 

Hereafter, except as otherwise provided by law, when 
Congress or any committee of the Senate or House of Rep¬ 
resentatives, or any officer of the Government of the 
United States, or any State or municipality, or any per¬ 
son, shall request information of any kind or character of 
the Department, or copies of its records or files, or the at¬ 
tendance of any officer, clerk, or employe of the Depart¬ 
ment for the purpose of explaining or giving information 
upon any matter pending before Congress or any commit¬ 
tee thereof, or before the Department, such request shall 
be immediately submitted to the Secretary, or the Assistant 
Secretary having charge of the matter to which the in¬ 
quiry or information relates, who will determine and issue 
the necessary instructions in the premises, without which, 
action shall not be taken in any case. 

; J. G. CARLISLE, 

Secretary. 

Heads of Bureaus and Chiefs of Divisions, Secretary’s 
Office, Treasury Department, will please acknowledge the 
receipt of this circular. 
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401 Endorsed: Filed Feb 21 1939 Charles E. 
Stewart, Clerk. 

Def 11 

United States of America 
(Seal) 

Treasury Department 
Washington 

January 26, 1939 

PURSUANT to the provisions of Section 661, Chapter 
17, Title 28 of the United States Code (Section 882 of the 
Revised Statutes of the United States), I hereby certify 
that the annexed is a true copy of (1898) Treasury Depart¬ 
ment Circular No. 15, dated January 22,1898, which depart¬ 
ment circular is on file in this Department. 

IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Treasury Department to be 
affixed, on the dav and vear first above written. 

7 W W 

By direction of the Secretary of the Treasury: 

F. A. BIRGFELD 

(Seal) Chief Clerk, Treasury Department, 

D. J. S. E. H. H. 

402 Information (Departmental), How Furnished. 


1898. 

Department Circular No. 15. 

Division of Appointments. 

Treasury Department. 

Office of The Secretary, 

Washington, D. C., January 22, 1S98. 

To Heads of Bureaus and Offices, Treasury Department, 
and Chiefs of Divisions, Secretary’s Office, Treasury 
Department: 

In view of the fact that the provisions of Department 
Circular No. 104, dated August 3,1897, as to the manner of 
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furnishing information have been in some cases ignored, 
and the necessity for their strict observance being obvious, 
it has become necessary to issue more specific instructions 
in the premises. 

Therefore, in lieu of the provisions of the circular above 
referred to: 

1. Hereafter, except as otherwise provided by law, when 
Congress or any committee of the Senate or House of Rep¬ 
resentatives, or any officer of the Government of the United 
States, or any State or municipality, or any person, shall re¬ 
quest information of any kind or character of the Depart¬ 
ment, or copies of its records or liles, the request shall be 
referred to the Secretary, or Assistant Secretary in charge, 
for instructions, and the reply for signature. 

2. "When the attendance of any officer, clerk, or employee 
of the Department for the purpose of explaining or giving 
information upon any matter pending before Congress or 
any committee thereof, or before the Department, is called 
for, such request shall be immediately submitted to the 
Secretary, or the Assistant Secretary having charge of the 
mhtter to which the inquiry or information relates, who 
will determine and issue the necessary instructions in the 
premises, without which, action shall not be taken in any 
case; provided that all correspondence from the Depart¬ 
ment relative thereto shall be signed by the Secretary. 

Heads of Bureaus and Offices and Chiefs of Divisions, 
Secretary's Office. Treasury Department, are directed to 
observe a strict compliance with the requirements of this 
circular, and to notify this office of its receipt. 

L. J. GAGE, 

Secretary. 

403 Endorsed: Filed Feb 21 1939 Charles E. 

Stewart, Clerk. 

Def. 12 

United States of America 
(Seal) 

Treasury Department 
Washington 

January 26. 1939 

PURSUANT to the provisions of Section 661, Chapter 
17, Title 28 of the United States Code (Section 882 of the 
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Revised Statutes of the United States), I hereby certify 
that the annexed is a true copy of (1900) Treasury Depart¬ 
ment Circular Xo. 110, dated July 13, 1900, which depart¬ 
ment circular is on file in this Department. 

IX 'VYTTXESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Treasury Department to 
be affixed, on the day and year first above written. 

By direction of the Secretary of the Treasury: 

F.* A. BIRGFELD 

(Seal) Chief Clerk, Treasury Department. 

D. J. S. E. H. H. 

404 Department Rule X. 


1900. 

Department Circular Xo. 110. 


Miscellaneous Division. 

Treasury Department, 

Office of The Secretary, 

Washington. D. C., July 13, 1900. 

To the Heads of Bureaus and Chiefs of Divisions of the 
Secretary’s Office: 

Rule X. 

Xo information in regard to transactions of an official 
character in this Department is to be communicated to any¬ 
one not authorized to receive it. 

Xo information in regard to the claim of any person 
which has ever been filed in the Department is to be given to 
any other person unless proper authority is shown by way 
of power of attorney, or by letters of administration, or 
otherwise in a manner satisfactory to the Secretary, or an 
Assistant Secretary, or to the head of the proper Bureau in 
the Department, or Chief of the proper division in the 
Secretary's Office. 

Xo account, document, or paper of any kind on file in 
the Department shall on any occasion be withdrawn by 
agents, attorneys, or other persons; and no copies of any 
such accounts or papers shall be furnished to any person, 
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except upon application to, and with the previous written 
consent of the Secretary, one of the Assistant Secretaries, 
or the head of the proper Bureau, and are to be furnished 
only to such persons as may have a personal material in¬ 
terest in the subject-matter of the papers, or at their re¬ 
quest. An affidavit setting forth the interest of the appli¬ 
cant, and showing the reason why and the purpose for 
which copies are desired, must be submitted with each ap¬ 
plication for the same. 

In all cases where copies of documents or records are 
desired by or on behalf of parties to a suit, whether in a 
court of the United States or any other, such copies shall be 
furnished to the court only, and on a rule of the court re¬ 
questing the Secretary of the Treasury to furnish the same. 

Exceptions to this rule will be made only on the written 
order of the Secretary, or of an Assistant Secretary. 

L. J. GAGE, 

Secretary. 

405 Endorsed: Filed Feb 21 1939 Charles E. 

Stewart, Clerk. 

Def 13 

United States of America 
(Seal) 

Treasury Department 
Washington 

January 26, 1939 

PURSUANT to the provisions of Section 661, Chapter 
17, Title 28 of the United States Code (Section S82 of the 
Revised Statutes of the United States), I hereby certify 
that the annexed is a true copy of (1906) Treasury Depart¬ 
ment Circular No. 69, dated July 5,1906, which department 
circular is on file in this Department. 

IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Treasury Department to 
be affixed, on the day and year first above written. 

By direction of the Secretary of the Treasury: 

F. A. BIRGFELD 
Chief Clerk, Treasury Department. 

D. J. S. E. H. H. 


(Seal) 
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406 Department Rule IX. 


1906. 

Department Circular Xo. 69. 

Chief Clerk. 

Treasury Department, 

Office of the Secretary, 

Washington, July 5, 1906. 

To Heads of Bureaus and Chiefs of Divisions, Secretary’s 
Office, Treasury Department: 

The following is quoted from the Regulations of the 
Treasury Department: 

Rule IX. Xo account, document, or paper of any kind 
shall he withdrawn from the files of the Department by 
agents, attorneys, or other persons: and copies of any ac¬ 
counts or papers shall not be furnished to any person ex¬ 
cept upon the written order of the Secretary, one of the 
Assistant Secretaries, or head of Bureau, and such copies 
shall be furnished only to such persons as may have a per¬ 
sonal material interest in the subject-matter of the papers. 
An affidavit setting forth the interest of the applicant, and 
showing the purpose for which copies are desired must be 
submitted with each application. 

In all cases where copies of documents or records are de¬ 
sired by, or on behalf of, parties to a suit, whether in a 
court of the United States or ony other, such copies shall 
be furnished to the court only, and on a rule of the court 
upon the Secretary of the Treasury requesting the same. 
Exceptions to this rule will be made only on the written 

order of the Secretarv or of an Assistant Seeretarv. 

* % 

No information in regard to transactions of an official 
character in this Department is to be communicated to any¬ 
one not authorized to receive the same. 

Xo information in regard to the claim of any person 
which has ever been filed in the Department is to be given 
to any other person unless proper authority is shown by 
way of power of attorney, or by letters of administration, 
or otherwise in a manner satisfactory to the Secretary, or 


158 BANK OF AMERICA NATIONAL TRUST & SAW ASSOC. &C. 


ail Assistant Secretary, or to the head of the proper Bureau 
in the Department, or chief of the proper division in the 
Secretary’s office. 

Department Circular Xo. 110 of 1900 is hereby super¬ 
seded. 

LESLIE M. SHAW, 
Secretary. 

407 Endorsed: Filed Feb 21 1939 Charles E. 

Stewart, Clerk. 

Def 14 

United States of America 
(Seal) 

Treasury Department 
Washington 

January 26, 1939 

PURSUANT to the provisions of Section 661, Chapter 
17, Title 28 of the United States Code (Section 882 of the 
Revised Statutes of the United States), I hereby certify 
that the annexed is a true copy of (1938) Treasury Depart¬ 
ment Circular Xo. 591, dated August 15, 1938, which de¬ 
partment circular is on file in this Department. 

IX WITNESS WHEREOF, I have hereunto set mv 
hand, and caused the seal of the Treasury Department to 
be affixed, on the day and year first above written. 

By direction of the Secretary of the Treasury: 

F. A. BIRGFELD 
Chief Clerk, Treasury Department. 

D. J. S. E. H. H. 


(Seal) 
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408 Regulations Governing the Disclosure of 

Official Information 


1938 

Department Circular No. 591 

Chief Clerk 

Treasury Department 
Office of the Secretary, 

Washington, Aug. 15, 1938. 

To Heads of Bureaus, Offices, and Divisions, Treasury De¬ 
partment : 

Pursuant to authority conferred by Section 161. Revised 
Statutes (U. S. C., 1934 ed., title 5, sec. *22). the following 
regulations are hereby prescribed and shall govern the dis¬ 
closure of official information of the Treasury Department: 

1. Xo record, claim, account, document, or other official 
instrument in writing, or any exhibit attached, or pertain¬ 
ing thereto, shall be withdrawn from the files of the De¬ 
partment by, or furnished to, any person not an officer or 
employee of the Department. 

2. Xo copy of, or information relative to, any such in¬ 
strument or exhibit, or to any other official business of the 
Department, which appears to be of a confidential nature, 
shall be given to any person unless (a) such person obtains 
a court order therefor, entered in pending litigation, or 
makes application therefor in the manner hereinafter pre¬ 
scribed in this paragraph, and (b) it appears to the Secre¬ 
tary, the Under Secretary, an Assistant Secretary, the Ad¬ 
ministrative Assistant to the Secretary, or the head of the 
Bureau, Office, or Division of the Department having charge 
of the subject matter to which such copy or information re¬ 
lates, that the furnishing thereof would not be inimical to 
the public interest. The application mentioned above shall 
be addressed to the Secretary and must set forth under oath 
the interest of the applicant in the subject matter and the 
purpose for which such copy or information is desired. Ap¬ 
plications made hereunder by duly accredited officials of 
any State need not be under oath. 
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3. Treasury Department officers and employees are pro¬ 
hibited from testifying in court or otherwise with respect 
t 9 information obtained as a result of their official capaci¬ 
ties without the prior approval of the Secretary, the Under 
Secretary, an Assistant Secretary, the Administrative As¬ 
sistant to the Secretary, or the head of the Bureau, Office, 
or Division of the Department in which such officer or em¬ 
ployee is employed. An affidavit, by the litigant or his at¬ 
torney, setting forth the interest of the litigant and the in¬ 
formation with respect to which the testimony of such 
officer or employee is desired must be submitted before 
permission to Testify will be granted. Permission to testify 
will, in all cases, be limited to the information set forth in 
the affidavit, or to such portions thereof as may be deemed 
proper. 

4. A reasonable fee mav, in the discretion of the Secre- 

tary, the Under Secretary, an Assistant Secretary, 
409 or the Administrative Assistant to the Secretary, be 
charged for furnishing copies of such instruments or 
exhibits, or information. 

5. These regulations shall not be applicable to official re¬ 
quests of other governmental agencies or officers thereof 
acting in their official capacities, unless it appears that 
compliance therewith would be in violation of law, or inimi¬ 
cal to the public interest. Cases of doubt should be referred 
for decision to the Secretary, the Under Secretary, an As¬ 
sistant Secretary, or the Administrative Assistant to the 
Secretary. 

6. The provisions of these regulations may be waived in 
proper cases by the Secretary, the Under Secretary, or an 
Assistant Secretary. 

7. These regulations shall supersede Department Rule 
IX. All other Department orders, rules, regulations, cir¬ 
culars, etc., to the extent that they are in conflict herewith, 
are hereby revoked; provided, however, that Customs Regu¬ 
lations of 1937, Article 146o (e) (3); Regulations 4 of the 
Bureau of Narcotics, Chapter II, Articles 8 to 11, inclusive; 
Regulations of the Public Health Service, 1931, paragraphs 
469 and 470; (’oast Guard Regulations, Article 1778 and 
Coast Guard Personnel Instructions, Article 5045 (2); regu¬ 
lations, rules, and orders governing the inspection of tax 
returns and the disclosure of information contained there- 
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in; and, Article 80 of Regulations 12, as amended by Treas¬ 
ury Decision 4640, approved April 29, 1936, shall remain in 
full force and effect. 

WAYNE TAYLOR 

Acting Secretary of the Treasury. 

410 Endorsed: Filed Feb 21 1939 Charles E. 
Stewart, Clerk. 

Def 15 

United States of America 
(Seal) 

Treasury Department 
Washington 

January 28, 1939 

PURSUANT to the provisions of Section 661, Chapter 
17, Title 28 of the United States Code (Section SS2 of the 
Revised Statutes of the United States), I hereby certify 
that the annexed is true and exact photostat copy of one 
letter from the Securities and Exchange Commission to the 
Secretary of the Treasury dated November 17, 1938, the 
original of which is on file in this Department. 

IN WITNESS WHEREOF, 1 have hereunto set my 
hand, and caused the seal of the Treasury Department to 
be affixed, on the day and year first above written. 

By direction of the Secretary of the Treasury: 

F.* A. BIRGFELD 

(Seal) Chief Clerk, Treasury Department. 

411 Endorsed: This No. 10097 must appear on gen¬ 
eral counsel pink slip showing “Action taken.” 

Securities and Exchange Commission 

Washington 

Office of the Chairman 

November 17, 1938 

The Honorable The Secretary of the Treasury 
My dear Mr. Secretary: 

This Commission has before it a registration statement 
and annual report filed by Transamerica Corporation pur- 
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suant to Section 12 and Section 13 of the Securities Ex¬ 
change Act of 1934, as amended. From an examination of 
the material filed, it appears to the Commission that the 
registration statement and annual report contain false and 
misleading information in the financial statements set forth 
therein with respect to Transamerica Corporation and its 
subsidiaries, including Bank of America N. T. & S. A. 

In connection with a further examination by the Commis¬ 
sion, may I respectfully request that certain records on 
file with the Comptroller of the Currency or copies thereof 
be made available to representatives of the Commission for 
inspection and use in any public hearing which may be 
authorized bv the Commission to determine whether Trans- 
ameriea Corporation has failed to comply with any pro¬ 
vision of the Securities Exchange Act of 1934, as amended. 
The information desired at this time consists of the reports 
of the national bank examiners on Bank of America X. T. & 
S. A. for the period 1931 to 1938 inclusive, together with 
such copies of any contracts, agreements and other source 
material referred to in such reports as may be available 
in the files of the Comptroller of the Currency. 

Yours faithfully, 

WILLIAM 0. DOUGLAS 
Chairman 


412 Endorsed: Filed Feb 21 1939 Charles E. 
Stewart, Clerk. 

Endorsed: Sec Chairman's Office (Clock) Xov 21 1938 

Def Ex 16 


The Secretary of the Treasury 


Washington 

(Seal) 

Dear Mr. Douglas: 


Nov 19 1938 


I have your letter of November 17 in which you request 
that we furnish the Commission, for inspection and use in 
public hearings authorized by the Commission, reports of 
the national bank examiners on Bank of America N. T. & 
S. A. for the period 1931 to 1938 inclusive together with 
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copies of any contracts, agreements, and other sources of 
material referred to in the reports as may be available in 
the files of the Comptroller of the Currency. 

Pursuant to your request, 1 am attaching for the con¬ 
fidential use of the Securities and Exchange Commission 
the examiners’ reports requested on condition, however, 
that none of the material in these reports will be used in 
any public hearings without first obtaining my approval in 
writing. 

Sincerely yours, 

H. MORGENTHAU JR. 

Secretary of the Treasury 

MR. WILLIAM 0. DOUGLAS 
Chairman 

Securities and Exchange Commission 
Washington, D. C. 

413 Endorsed: Filed Feb 21 1939 Charles E. 
Stewart, Clerk. 

Def 17 

United States of America 
(Seal) 

Treasury Department 
Washington 

January 2$, 1939 

PURSUANT to the provisions of Section 661, Chapter 
17, Title 28 of the United States Code (Section 8S2 of the 
Revised Statutes of the United States), I hereby certify 
that the annexed is true and exact photostat copy of a 
letter from the Securities and Exchange Commission to the 
Secretary of the Treasury dated November 23, 1938, the 
original of which is on file in this Department. 

IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Treasury Department to 
be affixed, on the day and year first above written. 

Bv direction of the Secretary of the Treasury: 

• • • 

F. A. BIRGFELD 
Chief Clerk, Treasury Department. 


(Seal) 
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414 Securities and Exchange Commission 

Washington 
Office of the Chairman 

November 23,1938. 

The Honorable 

The Secretary of the Treasury. 

My dear Mr. Secretary: 

Pursuant to my request, you have caused to be furnished 
to the Commission for its confidential use twenty Exam¬ 
iner’s Reports of the Condition of the Bank of America, N. 
T. & S. A., dated February 28,1931, August 31,1931, March 
31, 1932, November 9, 1932, April 10, 1933 (two reports), 
September IS, 1933 (two reports), June 22, 1934 (two re¬ 
ports), February 11, 1935 (two reports), October 7, 1935, 
April 27, 1936, October, 14, 1936, April 20, 1937, August 31, 
1937 (two reports), and April 28, 1938 (two reports), re¬ 
spectively, and five reports of an examination of Trans- 
america Corporation dated January 29,1934, June 30,1934, 
January 31, 1935, August 31, 1935, and March 31, 1936, re¬ 
spectively. 

From an examination of these reports it appears that all 
contain information relevant to the proceeding author¬ 
ized by the Commission under Section 19(a) (2) of the 
Securities Exchange Act of 1934, as amended, to determine 
whether the Capital Stock, ^2 par value, of Transamerica 
Corporation should be suspended or withdrawn from list¬ 
ing and registration on the New York, Los Angeles and 
San Francisco Stock Exchanges. I am attaching a copy of 
the Commission’s proposed order for hearing in the pro¬ 
ceedings authorized. 

415 May I respectfully request your consent to make 
public official use, as part of the proposed proceed¬ 
ings, of such of the information obtained from these twenty- 
five reports as bears on the allegations contained in the pro¬ 
posed order or amendments thereof ? 

Yours faithfully, 

WILLIAM 0. DOUGLAS 
Chairman. 
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416 United States of America 

Befoie tlie Securities and Exchange Commission 

At a regular session of the Securities and Exchange Com¬ 
mission, held at its offices in the City of Washington, 
D. C., on the day of November, A*. D., 1938. 

Order for Hearing and Designating Officer to Take 

Testimony 

File No. 1-2964 
In the Matter of 

Proceeding under Section 19(a) (2) of the Securities Ex¬ 
change Act of 1934, as amended, to determine whether 
the registration of 

Transamerica Corporation 

Capital Stock, $2 Par Value 

should be suspended or withdrawn 

It appearing to the Commission that Transamerica Cor¬ 
poration is the issuer of Capital Stock, $2 par value, and 
that said Transamerica Corporation registered 11,590,784 
shares of such stock on the New York Stock Exchange, the 
Los Angeles Stock Exchange, and by, amendment, on the 
San Francisco Stock Exchange, all national securities ex¬ 
changes, by filing on or about August 7, 1937, an applica¬ 
tion on Form 24 signed for the Corporation by John M. 
Grant, President, with the said exchanges and with the 
Commission pursuant to Section 12(b) of the Securities Ex¬ 
change Act of 1934. as amended, and pursuant to Rule JB1 
(now Rule X-12B-1) as amended, promulgated by the Com¬ 
mission thereunder, which application became effective 
September 10, 1937; and 

The Commission having reasonable grounds to believe 
that Transamerica Corporation has failed to comply with 
the provisions of Section 12(b) of the Securities Exchange 
Act of 1934, as amended, the rules, regulations, Form 24 and 
the Instructions thereto, promulgated by the Commission 
thereunder, in that the application for registration on Form 
24 and the amendments thereto, filed by said Corporation 
contain false and misleading statements of material 
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417 facts, including financial statements of said Corpora¬ 
tion and its subsidiaries, which do not correctly re¬ 
flect the true financial condition of the Corporation and its 
subsidiaries, all as hereinafter more particularly set forth; 

The false and misleading statements which the Commis¬ 
sion has reasonable grounds to believe exist in the applica¬ 
tion on Form 24 and the amendments thereto being more 
particularly as follows: 

I. Item 4(b) and Item 11, Col. G call for certain informa¬ 
tion with respect to all parents of the registrant. The In¬ 
structions to Form 24 define the term “parent” to include 
a person in control of the registrant and the term “con¬ 
trol” is defined to mean “the possession, direct or indirect, 
of the power to direct or cause the direction of the manage¬ 
ment and policies of a person, whether through the owner¬ 
ship of voting securities, by contract, or otherwise.” 

The Commission has reasonable grounds to believe that 
in 1934 general proxies, to remain in full force and effect, 
unless revoked, for a term of seven years, were delegated 
to a Committee composed of A. P. Giannini, John M. Grant 
and L. M. Giannini, that such proxies were voted at the an¬ 
nual meeting of stockholders on March 29, 1934, and were 
in effect at the date of the application on Form 24, and that 
at such date these proxies conferred upon A. P. Giannini, 
John M. Grant and L. M. Giannini the power to direct the 
management and policies of the registrant. It therefore 
appears to the Commission that the failure in Item 4(b) and 
Item 11, Col. G to disclose the committee composed of A. 
P. Giannini, John M. Grant and L. M. Giannini as a parent 
of the registrant constitutes an omission of a material fact. 

II. Item 28 and Item 29 call for information with re¬ 
spect to the remuneration paid by the registrant and its 
subsidiaries to certain of its officers, directors and em¬ 
ployees. 

The Commission has reasonable grounds to believe that 
on January 20, 1930, the sum of $1,400,000 was placed on 
the books of Bankitaly Company of America (then 

418 a subsidiary of Transamerica Corporation) to the 
credit of A. P. Giannini; that of this $1,400,000 all 

but $792,000 had been paid to A. P. Giannini by September, 
1931, at which time counsel for the then existing manage¬ 
ment of Transamerica Corporation advised that further 
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payment would be illegal; that thereafter subsequent to the 
change in management in 1932, A. P. Giannini withdrew 
from the balance of $792,000 the following sums: 

1932— $134,826.58 

1933— 132.896.92 
3934— 100,596.24 

1935— 251,952.03 

1936— 65,914.28 

It appears to the Commission that the failure to disclose 
these facts in Items 28 and 29 renders registrant’s response 
to these items materially misleading. 

III. With respect to the “Balance Sheet” of Trans- 
america Corporation as of December 31, 1936— 

A. In Schedule VI the figure $1,171,714.56 is set forth as 
a charge to “Paid-In Surplus” in 1936 under the caption 
“Charge resulting from cancellations and redistribution of 
capital stock.” 

The Commission has reasonable grounds to believe that 
of this amount $1,124,724.78 represents commissions and 
other monies paid by Transamerica Corporation to Asso¬ 
ciated American Distributors, Inc. (at that time a wholly- 
owned subsidiary of Inter-Continental Corporation which 
was itself a wholly-owned subsidiary of Transamerica Cor¬ 
poration). in connection with the following activities: 

From 1934 to April 1937, Associated American Distribu¬ 
tors, Inc. engaged in the business of soliciting orders to 
purchase Transamerica Corporation stock on the various 
stock exchanges on which such stock was listed. It does not 
appear that in any case Associated American Dis- 
419 tributors, Inc. solicited orders for the purchase of 
capital stock held by Transamerica Corporation. 
The solicitations were effected by means of contracts en¬ 
tered into by Associated American Distributors, Inc. with 
independent dealers and through a large number of sales¬ 
men employed directly by Associated American Distribu¬ 
tors, Inc. Associated American Distributors, Inc. paid com¬ 
missions to the dealers and to its salesmen for the orders 
obtained and. to encourage retention of the stock so pur¬ 
chased, additional commissions were paid in proportion to 
the duration of “placements.” To support these activities, 
Transamerica Corporation paid the following amounts to 
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Associated American Distributors, Inc.: In 1934, $336,857; 

in 1935. $S91,202.17: in 1936, $1,124,724.78. These payments 

were treated by Associated American Distributors, Inc. as 

current earnings and were set up on its books as income in 

the rears received. 

•> 

In the light of the facts set forth above, it appears to the 
Commission that the commissions and other monies paid to 
Associated American Distributors. Inc., in the amount of 
$1,124,724.78 in 1936, represent a current expense properly 
chargeable to profit and loss and that registrant’s treatment 
of this item as a charge to “Paid-In Surplus” and its 
failure to reflect this item as a current expense with a con¬ 
sequent reduction in “Earned Surplus” renders the 
“Balance Sheet” and Schedule VI materially misleading. 

IV. With respect to the “Profit and Loss Statement” 
of Transamerica Corporation— 

A. Schedule VI sets forth as charges to “Paid-In Sur¬ 
plus” under the caption “Charge resulting from cancel¬ 
lations and redistribution of capital stock” the figures 
$495,152.72 in 1934. $891,202.17 in 1935 and $1,171,714.56 in 
1936. 


The Commission has reasonable grounds to believe that 
of these figures $336,857 in 1934. $891,202.17 in 1935, and 
$1,124,724.78 in 1936 represent commissions and other 
monies paid by Transamerica Corporation to Associated 
American Distributors, Inc. (then a wholly-owned 
420 subsidiary of Inter-Continental Corporation which 
was itself a wholly-owned subsidiary of Trans¬ 
america Corporation) in connection with the activities de¬ 
scribed above in paragraph ITT-A. In the light of the facts 
and for the reasons set forth above in paragraph III-A, it 
appears to the Commission that registrant's treatment of 
these items renders the profit and loss statements for 1934, 
1935, and 1936 materially misleading. 

V. With respect to the “Balance Sheet” of Inter- 
America Corporation as of December 31, 1936— 

A. Under the caption “Reserves—For liability and pos¬ 
sible loss under outstanding contract of guaranty”, and in 
Schedule V relating to additions and charges to “Re¬ 
serves”. there is set forth the figure $9,302,381.82. The ac¬ 
companying Xote states that this amount relates to a con¬ 
tract of guaranty given to Bank of America N. T. and S. 
A. in connection with certain assets of the Bank. 
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The Commission has reasonable grounds to believe that 
certain facts having a material bearing on this matter are 
as follows: 

In 1931, in the course of an examination of Bank of 
America X. T. & S. A., the national bank examiners classi¬ 
fied certain assets of the Bank in the face amount of ap¬ 
proximately $35,214,000 as losses and doubtful accounts 
of such unsatisfactory character as to require their elimina¬ 
tion from the Bank’s balance sheet. Under three contracts 
dated June 26, 1931, December 31, 1931, and February 13, 
1932, Bank of America X. T. & S. A. and Corporation of 
America (both of which were at that time 99.65% owned 
by Transamerica Bank Holding Company, itself a wholly- 
owned subsidiary of Transamerica Corporation), entered 
into agreements which provided that Bank of America X". T. 
& S. A. “agrees to sell, transfer and set over and does 
hereby sell, transfer and set over to the Corporation, and 
the Corporation agrees to purchase and does hereby pur¬ 
chase from the Bank” all such assets. As considera- 
421 tion for these assets, Corporation of America agreed 
to pay the face amount of $35,214,000. To secure per¬ 
formance Corporation of America pledged with the Bank 
the assets purchased together with additional collateral. 
Corporation of America failed to give effect on its books 
to the assets acquired by these contracts of purchase and 
sale or to reflect any direct liability thereunder, but ap¬ 
parently treated the obligation arising under the contracts 
as a guaranty by setting up a reserve from capital surplus 
in an amount approximately equal to the aggregate pur¬ 
chase price under the contracts. 

In 1933, the three contracts were transferred to Trans- 
america Bank Holding Company, and Transamerica Bank 
Holding Company by a resolution of its Board of Directors, 
dated August 30, 1933, agreed to “assume all of the obliga¬ 
tions of Corporation of America under those three certain 
contracts between said Corporation of America and Bank of 
America X. T. & S. A.” In connection with this transfer, 
Corporation of America eliminated the reserve set up to 
cover its obligation under the contracts, then aggregating 
approximately $34,994,376.57, and a reserve in the same 
amount appeared on the books of Transamerica Bank Hold¬ 
ing Company. At a “special Stockholders Meeting” on 
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April 20, 1935, the name of Transamerica Bank Holding 
Company was changed to Inter-America Corporation. 
From time to time Bank of America X. T. & S. A. reduced 
the item set up on its books to reflect the obligation of 
Inter-America Corporation under the three contracts by 
a write-up of unrelated assets and by various other means 
as set forth below under paragraphs VII to XI, and XV 
to XVII. both inclusive. 

In the light of the facts set forth, it appears to the Com¬ 
mission that the items * 4 Reserves—For liability and pos¬ 
sible loss under outstanding contract of guaranty” together 
with the accompanying Note, Schedule V, and the “Balance 
Sheet” are materially misleading: 

1. In treating the contracts described and the obligation 
of Inter-America Corporation thereunder as a guaranty 
rather than as a purchase and sale which should have been 
recorded by setting up the assets purchased with a cor¬ 
responding direct liability for the purchase price and, in 
view of the character of the assets, a reserve for the losses 
which would be borne by Inter-America Corporation; 
422 2. In that the amount set up as “Reserves” for 

this obligation does not reflect the true amount of 
the liability due nor the possible losses under the contracts; 

3. In the use of the term “recoveries” in Schedule V as 
charges to the “Reserve” originally set up to cover Inter- 
America's obligation under the three contracts, in that the 
term ‘‘recoveries" fails to indicate and falsifies the true 


nature of the reduction of Inter-America's obligation by 
conveying the impression of actual cash recoveries on as¬ 
sets written down, whereas in fact the “recoveries” were 
accomplished by the write-up by Bank of America X. T. & S. 


A. of unrelated assets as set forth 


below in paragraphs VII 


to XI and XV to XVII. both inclusive. 


VI. With respect to the “Balance Sheet” of Trans¬ 
america General Corporation as of December 31, 1936— 

A. Under the caption “Investments in Securities of 
Affiliates" and in Schedule II there is set forth the figure 
$8,982,180.20 as the carrying value of the investment in the 
capital stock of Bar.ca d’America e d'ltalia. 

The Commission has reasonable grounds to believe that 
certain restrictions imposed by the Italian Government 
upon the transfer of any profits or other funds from Italy 
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to anv other countrv materially affects this investment. It 

V t V 

therefore appears to the Commission that it is materially 
misleading to set forth the figure $8,9S2,180.20 as the carry¬ 
ing value of the investment in the capital stock of Banca 
d’America e d ’Italia without indicating the effect that the 
restrictions referred to above may have upon the invest¬ 
ment. 

VII. With respect to the “Combined Report of Condi¬ 
tion” of Bank of America X. T. & S. A.. First X^ational 
Bank in Reno, Bank of America (California) as of Decem¬ 
ber 31, 1936— 

A. The item “Loans and discounts” under “Assets” and 
in Schedule E is stated to be $539,899,100.65. This figure 
includes, among other things, loans in the amount of $304,- 
674,551.73 on “farm lands” and “other real estate.” The 

Commission has reasonable grounds to believe that 
423 the item of $539,899,100.65 includes estimated losses 

and doubtful accounts aggregating in excess of 
$8,000,000 and slow accounts in excess of $125,000,000 held 
by Bank of America X. T. & S. A. Registrant has failed to 
disclose these losses, doubtful items and slow accounts in the 
“Report of Condition”, either in Schedule E or elsewhere 
in the registration statement, has failed to provide any re¬ 
serve for such losses and doubtful accounts, and, in the sup¬ 
plementary data furnished in accordance with paragraph 
1(5) of the Instructions as to Financial Statements in the 
Instruction Book for Form 24, has affirmatively stated that 
there are no losses on loans and discounts not provided 
for. 

B. “United States Government obligations, direct and/or 
fully guaranteed” and “Other bonds, stocks and securi¬ 
ties” are set forth under “Assets” and in Schedule F and 
Schedule G at $478,019,771.38 and $175,078,108.60, respec¬ 
tively. The Commission has reasonable grounds to believe 
that these items include United States Government and 
Municipal securities held by Bank of America X. T. & S. A. 
which were written up in 1935 and 1936 to the extent of 
approximately $14,000,000 and which at the date of the 
“Report of Condition” included an unrealized apprecia¬ 
tion of approximately $9,000,000. The registrant has failed 
to disclose this fact in either Schedule F, Schedule G, the 
supplementary data furnished in accordance with para- 


172 BANK OF AMERICA NATIONAL TRUST & SAV. ASSOC. &C. 


graph 1(5) of the Instruction Book for Form 24, or else¬ 
where in the registration statement. 

0. The only provision for a reserve, captioned “Reserve 
for contingencies**, is set at $2,049,928.01. The Commis¬ 


sion has reason to believe that $l,971,0oS.4S of this figure is 
applicable to Bank of America X. T. & S. A., and that of 
this $1,971,058.48, approximately $1,460,000 is a reserve 
for self-insurance. The Commission further has reason to 
believe that this reserve is misleading because of its in¬ 
adequacy— 

424 1. In failing to provide for losses and doubtful 

accounts of Bank of America X. T. & S. A. other than 
loans on “farm lands” and “other real estate” included in 
the “Assets” to the extent of approximately $8,000,000; 

2. In failing to provide sufficient reserves for the $304,- 
074,551.72 of loans on “farm lands” and “other real 
estate”; 


3. In failing to provide for losses on real estate other 
than bank premises held by Bank of America X. T. & S. A. 
to the extent of approximately $1,600,000; 

4. In failing to provide sufficient depreciation for bank 
premises, furniture, and fixtures of Bank of America X. T. 


& S. A.; 

5. In failing to provide for losses on bonds and other 
securities held by Bank of America X. T. & S. A. to the ex¬ 
tent of approximately $400,000 and for losses on other as¬ 
set items to the extent of approximately $300,000. 

D. “Undivided profits—net” is set forth at $22,503,- 
612.05. The Commission has reasonable grounds to believe 
that this figure is false and misleading— 

1. In that it includes approximately $9,000,000 of un¬ 
realized appreciation resulting from the $14,000,000 write¬ 
up in 1935 and 1936 of United States and Municipal securi¬ 
ties held by Bank of America X. T. & S. A.; 

2. In failing to include a reserve for losses and doubtful 
accounts, losses on real estate, depreciation of bank 
premises, furniture and fixtures of Bank of America N. T. 
& S. A. and losses on securities and other assets in excess 
of $13,000,000; 

3. In that the total of (1) and (2) would wipe out that 
portion of the “Undivided profits—net” which may be at¬ 
tributed to Bank of America X - . T. & S. A. and would re- 
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quire a reduction of the ‘‘surplus" account of Bank of 
America X. T. & S. A. 

425 VIII. With respect to the “Combined Report of 
Earnings and Dividends” for Bank of America X. T. 

& S. A., First Xational Bank In Reno and Bank of America 
(California)— 

A. For the year ended December 31, 1935 — 

1. The items “Recoveries on bonds, stocks and other 
securities" and “Profits on securities sold” are stated to 
total $14,942,992.67. The Commission has reason to believe 
that this figure includes unrealized appreciation of approxi¬ 
mately $7,000,000 resulting from an approximately 
$8,000,000 write-up in 1935 of United States Government 
and Municipal securities held by Bank of America X. T. & 
S. A., and, in addition, includes a substantial amount of un¬ 
realized appreciation resulting from the write-up of cer¬ 
tain Transamerica Corporation stock held by Bank of 
America X’. T. & S. A. as collateral for written off loans, 
and that the inclusion of this unrealized appreciation as in¬ 
come is false and misleading: 

2. The provision for loss and depreciation on “banking 
house, furniture and fixtures” is set at $1,055,223.40. The 
Commission has reason to believe that this figure is inade¬ 
quate ; 

3. The deficiencies set forth in (1) and (2) are reflected 
in the statement of net profits and undivided profits and 
render these items false and misleading to an amount in 
excess of $7,000,000. It appears that the dividends paid in 
1935 by Bank of America X. T. & S. A. were more than 
$3,500,000 in excess of its actual current earnings. 

B. For the year ended December 31, 1936— 

1. The item “Recoveries on bonds, stocks and other 
securities” is stated to be $6,309,400.26. The Commission 
has reasonable grounds to believe that this figure includes 
unrealized appreciation of approximately $2,000,000 result¬ 
ing from a $6,000,000 write-up in 1936 of United States 
Government and Municipal securities held by Bank of 
America, X. T. & S. A., and, in addition, includes a sub¬ 
stantial amount of unrealized appreciation resulting from 
the write-up of certain Transamerica Corporation stock 
held by Bank of America X. T. & S. A. as collateral 

426 for written olf loans, and that the inclusion of this 
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unrealized appreciation as income is false and mis¬ 
leading; 

2. The report of Earnings and Dividends further appears 
misleading in that no provision from earnings has been 
made for doubtful accounts and uncollectible foreign credits 
held by Bank of America X. T. & S. A. which the Commis¬ 
sion has reasonable grounds to believe aggregated approxi¬ 
mately $3,700,000; 

3. The provision for losses and depreciation on “banking 
house, furniture and fixtures” is set at $1,082,748.S6. The 
Commission has reasonable grounds to believe that this 
figure is inadequate. 

4. The deficiencies set forth in (1), (2) and (3) are re¬ 
flected in the statement of net profits and undivided profits 
and render these items false and misleading to an amount in 
excess of $6,000,000. It appears that the dividends paid in 
1036 by Bank of America X. T. & S. A. were more than 
$1,500,000 in excess of its actual current earnings. 

IX. "With respect to the “Balance Sheet” of California 
Lands, Inc., as of December 31, 1936 — 

A. Schedule VII relating to “Surplus” sets forth as an 
addition to “Earned Surplus'* under the caption “Profit on 
sale of assets purchased from affiliate” the sum of $297- 
918.26. The accompanying Xote states that this amount 
represents the excess of realization over the cost to Cali¬ 
fornia Lands, Inc. of an undivided one-half interest in cer¬ 
tain notes, parts of notes, deficiency judgments, etc., there¬ 
tofore written off on the books of Bank of America X. T. 
& S. A. and purchased from the Bank by Inter-America 
Corporation and from Inter-America Corporation by 
California Lands, Inc. 

i The Commission has reason to believe that certain facts 
having a material bearing on this matter as fol¬ 
lows : 

427 on February 1,1933, Bank of America X. T. & S. A. 

sold to Corporation of America (both of which were 
at this time 99.65% owned by Transamerica Bank Holding 
Company, itself a wholly-owned subsidiary of Trans- 
america Corporation), for a consideration of $250,000, all 
of the Bank's charged off assets, including those to be 
charged off up to July 1, 1933. This agreement was trans¬ 
ferred for the same consideration to Transamerica General 
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Corporation and then to Transamerica Bank Holding Com¬ 
pany (both wholly-owned subsidiaries of Transamerica 
Corporation). On January 2, 1934, Bank of America X. T. 
& S. A. sold to Transamerica Bank Holding Company for 
a consideration of $50,000 all of the assets of the Bank 
charged off from July 1, 1933, to July 1,1937. At a Special 
Stockholders Meeting on April 20, 1935, the name of Trans¬ 
america Bank Holding Company was changed to Inter- 
America Corporation. 

On October 1, 1936, Inter-America Corporation trans¬ 
ferred the charged off assets covered by the two aforemen¬ 
tioned agreements to California Lands, Inc. and Capital 
Company (both wholly-owned subsidiaries of Transamerica 
General Corporation which corporation was 100% owned 
by Transamerica Corporation) for an aggregate con¬ 
sideration of $500,000. 

On July 14. 1937. California Lands, Inc. and Capital 
Company transferred these same assets less $1,4S6,1S5.67 
collected by Inter-America Corporation (for the account of 
California Lands, Inc. and Capital Company) to Bank of 
America X. T. & S. A. for a consideration of $6,500,000. 
Thus, in 1937, Bank of America X. T. & S. A. paid $6,500,000 
for a portion of the same assets which the Bank had orig¬ 
inally sold in 1933 and 1934 for $300,000. 

As part of this same transaction, Transamerica Corpora¬ 
tion entered into an agreement guaranteeing the Bank 
against loss to the extent of $6,500,000 on the charged off 
assets repurchased. 


In the light of the facts set forth above, it appears to the 
Commission that the figure $297,918.26 set forth in Schedule 
VII as “Earned Surplus** under the caption “Profit 
428 on sale of assets purchased from affiliate'*, together 
with the accompanying Xote, and the inclusion of this 
amount in the “Earned surplus—deficit** in the “Balance 
Sheet" are materially misleading. 

X. With respect to the “Balance Sheet *’ of Capital Com¬ 
pany as of December 31,1936— 

A. Schedule VII relating to “Surplus** sets forth as an 
addition to “Earned Surplus" as “Profit on sale of assets 
purchased from affiliate" the sum of $297,919.23. The ac¬ 
companying Xote states that this amount represents the 
excess of realization over the cost to Capital Company of 
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an undivided one-half interest in certain notes, parts of 
notes, deficiency judgments, etc., theretofore written off on 
the books of Bank of America X. T. & S. A. and purchased 
from the Bank by Inter-America Corporation and from 
Inter-America Corporation by Capital Company. 

In the light of the facts set forth above under paragraph 
IX-A, it appears to the Commission that the figure $297,- 
919.23 set forth in Schedule VII as “Profit on sale of assets 
purchased from affiliate" together with the accompanying 
Xote, and the inclusion of this amount as “Earned Sur¬ 
plus" in the “Balance Sheet” are materially misleading. 

It appearing to the Commission that pursuant to Sec¬ 
tion 13(a) and (b) of the Securities Exchange Act of 1934, 
as amended, and Rules KA1 and KA2 (now Rules X-13A-1 
and X-13A-2) promulgated by the Commission thereunder, 
Transamerica Corporation filed on or about June 27, 1938, 
its annual report on Form 24-K for the fiscal year ended 
December 31, 1937, signed for the Corporation by John 
M. Grant, President; and 

The Commission having reasonable grounds to believe 
that said Transamerica Corporation has failed to comply 
with the provisions of Section 13(a) and (b) of the Securi¬ 
ties Exchange Act of 1934, as amended, the rules, regula¬ 
tions, Form 24-K and the Instructions thereto, promulgated 
by the Commission thereunder, in that tie annual report 
on Form 24-K filed by said Transamerica Corporation 
contains false and misleading statements of material facts 
including financial statements of said Transamerica Cor¬ 
poration and its subsidiaries, which do not correctly reflect 
the true financial condition of the Corporation and its sub¬ 
sidiaries, all as hereinafter more particularly set 
forth; 

429 The false and misleading statements which the 
Commission has reasonable grounds to believe exist 
in the annual report referred to above being more particu¬ 
larly as follows: 

XI. With respect to the “Balance Sheet” of Transamer¬ 
ica Corporation as of December 31, 1937— 

A. Xote B referring to the items captioned “Marketable 
Securities” and “Investments in Securities of Affiliates” 
states that securities having a market value of $1,338,835 
and investments in securities of affiliates having a carrying 
value of $5,636,576.32 were pledged as security “ (1) in con- 
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nection with a contract of guarantee and (2) on an option 
to purchase certain securities." Note I referring to “Con¬ 
tingent Liabilities” states that “At December 31, 1937, the 
Corporation was reported as being contingently liable [sic] 
under certain conditions of contract in the amount of $5,- 
838,123.74.” 

1. The Commission has reasonable grounds to believe 
that certain additional facts having a material bearing on 
the “contract of guarantee” referred to in Note B are as 
follows: 

In connection with the transactions described above un¬ 


der paragraph IX-A, in which a portion of the charged off 
assets of Bank of America X. T. & S. A., originallv sold bv 
the Bank in 1933 and 1934 for an aggregate consideration 
of $300,000, were repurchased by the Bank on July 14,1937, 
from California Lands, Inc. and Capital Company for a 
consideration of $6,300,000, Transameriea Corporation en¬ 
tered into an agreement guaranteeing the Bank against loss 
to the extent of $6,500,000 on the assets repurchased. The 
reference in Xotes B and I to a “contract of guarantee” 
apparently refers to this agreement. 

In the light of the facts set forth above in this paragraph 
and in paragraph IX-A, and in the light of the apparent 
disparity between the actual value of the assets repur¬ 
chased bv the Bank and the amount of recoverv guaranteed 
by Transameriea Corporation, it appears to the Commis¬ 
sion that Xotes B and I and the “Balance Sheet” are 


grossly inadequate to reflect the nature of Transameriea’s 
obligation under the contract of guarantee. 

430 2. The Commission has reasonable grounds to be¬ 

lieve that certain additional facts having a material 
bearing on the “option to purchase certain securities” re¬ 
ferred to in Note B are as follows: 

In July, 1937, Bank of America X’. T. & S. A. purchased 
from Transameriea Corporation 56,600 shares of stock of 
National City Bank at the then market price of $4S per 
share. It appears that the stock purchased was set up on 
the books of Bank of America X". T. <Jc S. A. at $2,716,800, 
the purchase price, and that payment was made by credit¬ 
ing $2,716,800 to Inter-America Corporation to reduce by 
that amount the balance of the $35,214,000 obligation orig¬ 
inally undertaken by Inter-America Corporation under the 
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circumstances set forth in paragraph Y-A. As part of the 
contract of purchase and sale of National City Bank stock, 
Transamerica Corporation agreed to repurchase the stock 
at $48 per share over a period of 5 years at the rate of 
11,320 shares each year, and pledged an additional block 
of 18,400 shares to secure this agreement. It further ap¬ 
pears that on December 31, 1937, the market value of Na¬ 
tional City Bank stock was approximately $27 per share. 
The reference in Note B to “an option to purchase certain 
securities” apparently relates to this transaction. 

It appears to the Commission that the foregoing trans¬ 
action was a device employed in an attempt to reduce or 
eliminate tile balance of the obligation originally under¬ 
taken by Inter-America Corporation, and that the desig¬ 
nation and treatment of this transaction as an “option” 
and the failure to disclose the additional information set 
forth above and the circumstances surrounding this trans¬ 
action renders Notes B and I and the “Balance Sheet” 
materially misleading. 

B. In Schedule VIII the figure $444,000 is set forth as 
a charge to “Paid-In Surplus” in 1937 under the caption 
“Contribution to Associated American Distributors (In¬ 
corporated) in connection with redistribution of capital 
stock. ? ’ 

The Commission has reasonable grounds to believe that 
this amount represents commissions and other monies paid 
by Transamerica Corporation to Associated Amer- 
431 iean Distributors, Inc., (then a wholly-owned sub¬ 
sidiary of Inter-Continental Corporation which was 
a wholly-owned subsidiary of Transamerica General Cor¬ 
poration, itself a wholly-owned subsidiary of Transamerica 
Corporation) in connection with the activities described 
above in paragraph III-A. 

In the light of the facts and for the reasons set forth 
above in paragraph III-A, it appears to the Commission 
that registrant’s treatment of this item renders the “Bal¬ 
ance Sheet” and Schedule VIII materially misleading. 

XII. With respect to the “Profit and Loss Statement” of 
T ransame rica Corpo rati on— 

A. In Schedule VIII the figure $444,000 is set forth as a 
charge to “Paid-In Surplus” in 1937 under the caption 
“Contribution to Associated American Distributors (In- 
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corporated) in connection with redistribution of capital 
stock. ’’ 

The Commission has reasonable grounds to believe that 
this amount represents commissions and other monies paid 
by Transamerica Corporation to Associated American Dis¬ 
tributors, Inc., (then a wholly-owned subsidiary of Inter¬ 
Continental Corporation which was a wholly-owned sub¬ 
sidiary of Transamerica General Corporation, itself a 
wholly-owned subsidiary of Transamerica Corporation) in 
connection with the activities described above in paragraph 
ITI-A. 

In the light of the facts and for the reasons set forth in 
paragraph III-A, it appears to the Commission that regis¬ 
trant’s treatment of this item renders the “Profit and Loss 
Statement” and Schedule VIII materially misleading. 

XIII. With respect to the “Balance Sheet” of Inter- 
America Corporation as of June 30, 1937— 

A. Under the caption “Reserves—For liability and pos¬ 
sible loss under outstanding contract of guaranty", and in 
Schedule VI relating to additions and charges to “Re¬ 
serves”, there is set forth the figure $8,561,099.82. 

In the light of the facts set forth above under paragraph 
V-A, it appears to the Commission that the items “Re¬ 
serves—For liability and possible loss under out- 
432 standing contract of guaranty”, Schedule VI, and 
the “Balance Sheet" are materially misleading: 

1. In treating the contracts described in paragraph V-A 
and the obligation of Inter-America Corporation there¬ 
under as a guaranty rather than as a purchase and sale 
which should have been recorded by setting up the assets 
purchased with a corresponding direct liability for the pur¬ 
chase price, and, in view of the character of the assets, a 
reserve for the losses which would be borne by Inter-Amer¬ 
ica Corporation; 

2. In that the amount set up as “Reserves” for this obli¬ 
gation does not reflect the true amount of the liabilitv due 
nor the possible losses under the contracts; 

3. In the use of the term “recoveries” in Schedule VI 
as charges to the “Reserves” originally set up to cover 
Inter-America’s obligation under the three contracts, in 
that such term fails to indicate the true nature of the re¬ 
duction of Inter-America’s obligation. 
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i XIV. With respect to the “Balance Sheet” of Trans- 
america General Corporation as of December 31, 1937— 

A. Under the caption “Investments in Securities of Af- 
liliates—Banks” there is set forth the figure $9,374,148.06. 
In Schedule II it is stated that the investment in the capital 
stock of Banca d’America e d’Italia is carried on the bal¬ 
ance sheet at the amount of $8,9S2,321.85. 

In the light of the facts set forth above under paragraph 
VI-A, it appears to the Commission that it is materially 
misleading to set forth the figure $8,982,321.85 as the carry¬ 
ing value of the investment in the capital stock of Banca 
d’America e d 'Italia without indicating the effect that the 
restrictions referred to in paragraph VI-A may have upon 
this investment. 

XV. With respect to the “Balance Sheet” of California 
Lands, Inc., at of December 31, 1937— 

A. Schedule IX relating to “Surplus" sets forth 
433 as an addition to “Earned Surplus” under the cap¬ 
tion “Profit on sale of assets purchased from affili¬ 
ate" the sum of $3,595,120.54. The accompanying Xote 
states that of this amount $345,120.54 represents the excess 
of realization over the cost to California Lands, Inc. of an 
undivided one-half interest in certain notes, parts of notes, 
deficiency judgments, etc., theretofore written off on the 
books of Bank of America X. T. & S. A. and purchased 
from the Bank by Inter-America Corporation and from 
rnter-America Corporation by California Lands, Inc., and 
that the remaining 83,250,000 represents the share of Cali¬ 
fornia Lands. Inc. in $6,500,000, which on July 14, 1937, 
Bank of America X. T. & 8. A. agreed to pay to California 
Lands, Inc. and Capital Company for the right to future 
recoveries on these same assets. The Xote further states 


that in connection with this purchase Transamerica Corpo¬ 
ration entered into an agreement whereby it guaranteed 
that the Bank would recover the amount of $6,500,000 at an 
annual rate of $1,300,000. 

: In the light of the facts set forth above under paragraph 
1X-A, it appears to the Commission that the figure $3,595,- 
120.54 set forth in Schedule IX as “Earned Surplus” un¬ 
der the caption “Profit on sale of assets purchased from 
affiliates" together with the accompanying Xote, and the 
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inclusion of this amount as “Earned Surplus” in the “Bal¬ 
ance Sheet” are materially misleading. 

XVI. With respect to the “Balance Sheet” of Capital 
Company as of December 31, 1937— 

A. Schedule IX relating to “Surplus” sets forth as an 
addition to “Earned Surplus” under the caption “Profit 
on sale of assets purchased from affiliate” the sum of $3,- 
595,119.56. The accompanying Note states that of this 
amount $345,119.56 represents the excess of realization 
over the cost to Capital Company of an undivided one-half 
interest in certain notes, parts of notes, deficiency judg¬ 
ments, etc., theretofore written off on the books of Bank 
of America X. T. & S. A. and purchased from the Bank by 
Inter-America Corporation and from Inter-America Cor¬ 
poration by Capital Company, and that the remaining $3,- 
250,000 represents the share of Capital Company in $6,- 
500,000 which on July 14, 1937, Bank of America X. T. & 
S. A. agreed to pay to California Lands, Inc. and Capital 
Company for the right to future recoveries on these same 
assets. The Xote further states that in connection with 
this purchase Transamerica Corporation entered 
434 into an agreement whereby it guaranteed that the 
Bank would recover the amount of $6,500,000 at an 
annual rate of $1,300,000. 

In the light of the facts set forth above under paragraph 
TX-A. it appears to the Commission that the figure $3,595,- 
119.56 set forth in Schedule IX as “Earned Surplus” un¬ 
der the caption “Profit on sale of assets purchased from 
affiliate” together with the accompanying Xote, and the 
inclusion of this amount as “Earned Surplus” in the “Bal¬ 
ance Sheet” are materially misleading. 

The Commission having reasonable grounds to believe 
that Transamerica Corporation has failed to comply with 
the provisions of Section 12(b) and Section 13(a) and (b) 
of the Securities Exchange Act of 1934. as amended, the 
rules, regulations, Form 24, Form 24-I\, and the Instruc¬ 
tions thereto, promulgated by the Commission thereunder, 
in that the application for registration on Form 24. the 
annual report on Form 24-K and the amendments thereto, 
filed by said Transamerica Corporation contain financial 
statements of Transamerica Corporation and its subsidi¬ 
aries, which do not correctly reflect the true financial con- 
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dition of Transamcrica Corporation and its subsidiaries, as 
hereinafter more particularly set forth; 

XVII. It appears to the Commission that the general 
policy of Transamerica Corporation and its subsidiaries 
with respect to the manner of creation and treatment of 
certain “reserves”, and the adequacy thereof, is improper 
in the following respects: 

Ai In the elimination of “reserves’* on the books of cer¬ 
tain companies and the creation of fictitious “reserves” in 
similar or substantially similar amounts on the books of 
other companies in the Transamerica group for the purpose 
of utilizing such “reserves” to absorb losses with conse¬ 
quent distortion of the true financial condition of the sepa¬ 
rate corporate entities and of the entire group as a whole; in 
particular, with respect to the “reserves” set up on the 
“Balance Sheets of Transamerica General Corporation as 
of December 31, 1036, and December 31, 1037, “for real es¬ 
tate 1 losses and contingencies of controlled affiliates” in the 
amounts of $6,S61,S14.19 in 1036 and $1,700,050.22 in 1037, 
and $5,034,583.0.") in 1036 and $1,168,002.25 in 1937. for Cap¬ 
ital Company and California Lands, Inc., respectively: 

B. In that the amount of the reserves provided on 
435' the books of the various companies in the Trans¬ 
america group is materially inadequate; in particu¬ 
lar. the “Combined Report of Condition” of Bank of 
America X. T. & S. A., First National Bank in Reno, and 
Bank of America (California) as of December 31, 1936, 
shows “Loans and discounts” in the amount of $539,899,- 
100.65 which includes, among other things, loans in the 
amount of $304,674,551.73 on “farm lands” and “other real 
estate”. The only reserve in this “Combined Report of 
Condition” is designated as “Roerve for contingencies” 
and is set forth at $2,049,928.01. of which approximately 
$1,460,000 is a reserve for self-insurance, leaving a balance 
of $589,928.01. In its “Balance Sheet” as of December 31, 
1936. Capital Company carried “Real Estate Held for Re¬ 
sale,” at $51,379,652.11, which amount represented “Land, 
Buildings and Improvements”, and as of the same date, 
California Lands, Inc. carried “Real Estate and Equip¬ 
ment Held for Resale” at $31,357,098.76, which amount in¬ 
cluded “Land, Buildings and Improvements” at $31,335,- 
825:76, with no reserve on the books of either company ap- 
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plicable to such assets. As of the same date, Occidental 
Life Insurance Company (a wholly owned subsidiary of 
Transamerica General Corporation, itself a wholly owned 
subsidiary of Transamerica Corporation) showed on its 
books “mortgage loans on real estate’’ and “balance due 
on property sold under contract” in the amounts of $8,- 
175,516.57 and $3,856,986.03, respectively, with no reserves 
applicable thereto. These various items of loans, dis¬ 
counts, and investments in real estate aggregate $634,668,- 
354.12, against which there is an aggregate reserve of but 
$589,928.01. 


C. In that because of the nature of the “reserves” re¬ 
ferred to above under A, it was improper to charge losses 
and expenses against such “reserves”: 


D. In the treatment of losses and expenses which were 
not present at the date of a readjustment of accounts but 
resulted from events occurring subsequent thereto as 
charges to certain reserves created at the time of such re¬ 
adjustment. 

436 XVIII. It further appears to the Commission that 
registrant, in its application for registration on 
Form 24 and in its annual report for 1937 on Form 24-K, 
has failed to file financial statements for itself and its sub¬ 
sidiaries certified in accordance with the requirements of 
paragraph II of the Instructions as to Financial State¬ 
ments in the Instruction Books for Form 24 and Form 
24-K, respectively. 

It being the opinion of the Commission that the hearing 
herein ordered to be made is necessary and proper in the 
public interest and to aid in the enforcement of the pro¬ 
visions of the Securities Exchange Act of 1934, as amended; 

IT IS ORDERED, pursuant to Section 19(a)(2) of said 
Act, that a public hearing be held to determine whether 
Transamerica Corporation has failed to comply with Sec¬ 
tion 12(b) and Section 13(a) and (b) of the Securities Ex¬ 
change Act of 1934, as amended, the rules, regulations and 
forms promulgated by the Commission thereunder, in the 
respects set forth above; and if so, whether it is necessary 
or appropriate for the protection of investors to suspend 
for a period not exceeding twelve months or to withdraw 
the registration of said Corporation’s Capital Stock, $2 par 
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value, on said New York Stock Exchange, Los Angeles 
Stock Exchange and San Francisco Stock Exchange; 

IT IS FURTHER ORDERED, pursuant to the provi¬ 
sions of Section 21(h) of the Securities Exchange Act of 
1934. as amended, that for the purposes of such hearing, 
Edward C. Johnson, an officer of the Commission, is hereby 
designated to administer oaths and affirmations, subpoena 
witnesses, compel their attendance, take evidence, and re¬ 
quire the production of any books, papers, correspondence, 
memoranda, or other records deemed relevant or material 
to the inquiry, and to perform all other duties in connec¬ 
tion therewith authorized by law; 

IT IS FURTHER ORDERED, that the taking of testi¬ 
mony in this hearing began on the 16th day of January, 
1939, at 10:00 A. M. in Room 1101, Securities and Exchange 
Commission Building, 1778 Pennsylvania Avenue, X. AY., 
Washington, D. C. and continue thereafter at such time 
and place as the officer hereinbefore designated may de¬ 
termine. 

Bv the Commission. 

FRANCIS P. BRASSOR 
Secretary 

437 Endorsed: Filed Feb 21 1939 Charles E. Stew¬ 
art, Clerk 

Endorsed: SEC Chairman’s Office (Clock) Nov 23 
193S 

Def Ex IS 

The Secretarv of the Treasure 
» » 

Washington 

My dear Mr. Douglas: 

T have your letter of November 23, 193S, and copy of the 
Commission's proposed order for a hearing in the proceed¬ 
ings against Transamerica Corporation. 

Pursuant to your request I hereby consent to the public 
official use by the Securities and Exchange Commission as 
part of the proposed proceedings against Transamerica 
Corporation of such of the information obtained from the 
dventy examiner’s reports of the condition of the Bank of 
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America X. T. & S. A., and five reports of examination of 
Transamerica Corporation heretofore furnished your Com¬ 
mission as bears on the allegations contained in the pro¬ 
posed order or amendments thereto. 

Sincerelv vours, 

H. MORGEXTHAU, JR. 

Secretary of the Treasury 

Hon. William 0. Douglas 
Chairman 

Securities and Exchange Commission 
Washington, D. C. 

Xov. 23, 1938 
12.08 P. M. 

43S Endorsed: United States Court of Appeals for 
the District of Columbia Filed Feb 24 1939 Joseph 
W. Stewart, Clerk 

In the United States Court of Appeals 
for the District of Columbia 

Xo. 7354 

Bank of America Xational Trust and Savings Associa¬ 
tion, a Xational Banking Association, Appellant, 

v. 

William 0. Douglas, et al.. Appellees. 

Stipulation With Respect to Record on Appeal 

It is hereby stipulated and agreed by and between Coun¬ 
sel for Appellant and Counsel for Appellees, as follows: 

(1) That, inasmuch as Defendants’ Exhibits 1, 1-A, and 
2 through 5 which are a part of the record on appeal in the 
above-entitled cause are extremely bulky, amounting to 
over 1000 pages, and inasmuch as Defendants’ Exhibit 6, 
also a part of said record, is a copy of the Federal Register, 
the matter of which is judicially noticed, and inasmuch as 
Plaintiff’s Exhibits 2 to 16 both inclusive consist of printed 
forms and instructions from the office of the Comptroller 
of the Currency, the Clerk of the United States Court of 
Appeals for the District of Columbia, in printing the record 
on appeal in the above entitled cause, need not have printed 
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said Defendants * Exhibits 1, 1-A, and 2 through 6 and 
Plaintiff's Exhibits 2 to 10 both inclusive. 

(2) That on the hearing of the above-entitled cause in 
the United States Court of Appeals for the District of Co¬ 
lumbia, any party to said cause shall have the right to refer 
to, use and rely on, any or so much of any of said Defen¬ 
dants’ Exhibits 1, 1-A and 2 through 6, and Plain- 

439 tiff's Exhibit 2 to 16 both inclusive, as it may desire, 
with the same force and effect as though said Ex¬ 
hibits had been printed and set out at length in the printed 
record on appeal. 

(3) That the Clerk of the United States Court of Ap¬ 
peals for the District of Columbia in printing the record on 
appeal in the above entitled cause shall print as a part of 
said record Plaintiff's Exhibits 1, 17 and IS, and Defen¬ 
dants* Exhibits 7 through IS. 

DONALD RICIIBERG 
WILLIAM STANLEY 
T. W. DAHLQUIST 
CHARLES W. COLLINS 
Counsel for Appellant 

THURMAN ARNOLD 
CHESTER T. LANE 

1 0. JOHN ROGGE 

Counsel for Appellees 

440 Endorsed: In the United States Court of Appeals 
for the District of Columbia Bank of America Na¬ 
tional Trust and Savings Association, a National Banking 
Association, Appellant, v. William 0. Douglas, et al, Ap¬ 
pellee. No. 3036 Stipulation With Respect to Record on 
Appeal 

Endorsed on Cover: No. 7354. Bank of America National 
Trust & Savings Assoc. &<*., Appellant, vs. Douglas et al. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Feb 24 1939 Joseph W. Stewart, Clerk 
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IN THE 


WLnitth States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7354 


Bank of America National Trust & Savings 
Association, a National Banking Association, 

Appellant, 

v. 

William O. Douglas, George C. Matthews, Robert E. 
Healy, Jerome N. Frank, Francis P. Brassor 
and Henry Fitts, 

Appellees. 


on appeal from the district court of the united 

STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANT. 


OPINION BELOW. 

The trial court rendered an oral opinion (R. 91-94) 
which has not been reported. 

JURISDICTION. 

The District Court of the United States for the Dis¬ 
trict of Columbia entered a judgment dismissing plain¬ 
tiffs 7 bill of complaint on February 7, 1939 (R. 25-26). 


On the same date the plaintiffs noted an appeal from 
this judgment and the court entered an order fixing 
the bond for costs (R. 2G). The jurisdiction of this 
Court is invoked under the Act of February 9, 1893, 
c*. 74. Sec. 7, 27 Stat. 435, and the Act of March 3, 1901, 
c. 854, Sec. 2*20, 31 Stat. 1225. 


QUESTIONS PRESENTED. 


1. Appraisal of assets of national banks: Whether 

(under the circumstances stated and in view of the fact 
that the Comptroller of the Currency regulates every 
aspect of the financial affairs of national banks for the 
protection of depositors and shareholders as well as the 
public), defendants are authorized to conduct the pro¬ 
posed investigation of the affairs, assets, and reserves 
of a national bank—despite the fact that (1) the Na¬ 
tional Bank Act and the Federal Reserve Act confine 


the exercise of visitorial powers over national banks to 
the Comptroller of the Currency and specifically forbid 
their exercise by any other public agency except as 
authorized by law, and (2) the Securities Exchange 
Act itself not only grants no such authority specifi¬ 
cally or by implication but Section 13 (b) thereof for¬ 
bids regulation bv the Commission inconsistent with 
the “requirements*' imposed by any other agency “in 
respect of the same subject matter.*’ 


2. Use and publication of bank examiners' reports: 

Whether reports of examinations of national banks in 
the office of the Comptroller of the Currency are avail¬ 
able for the information, use, or publication by the 
Securities and Exchange Commission in connection 
with the investigation and subpoenas here involved— 
despite the facts that (1) the administrative practice of 


the Comptroller’s office lias always forbidden such use, 
(2) the Comptroller and the Federal Reserve Board are 
authorized by statute to make such information public 
only in one strictly limited circumstance (where, upon 
repeated notice, a bank refuses to correct unsound prac¬ 
tices), (3) other agencies given access to such infor¬ 
mation have secured this privilege by specific authori¬ 
zation of Congress, and then only for use in “confi¬ 
dence* ’ and only with the consent of the bank involved, 
and (4) the Securities and Exchange Commission in 
the last and in the present sessions of Congress has 
specifically recognized this status of examiners’ reports 
in seeking the same privilege through legislation which 
has not yet been adopted by Congress. 

3. Fishing Expedition: Whether—at least unless the 
Securities and Exchange Commission is authorized to 
exercise visitorial powers or to make use and thus in¬ 
directly make public reports of national bank exami¬ 
ners—the subpoenas issued pursuant to the order for 
investigation are reasonable—despite the fact that, 
with the possible exception of a few items, they com¬ 
mand (upon three days’ notice) the production of all 
books and papers for inspection in the hope that thus 
evidence may turn up to prove the general charges 
made in the order. 

4. Arbitrary subjection of bank to publicity as to its 
detailed affairs: Whether, assuming that the Commis¬ 
sion has the inquisitorial authority here sought to be ex¬ 
ercised, it may subject plaintiff bank to damaging pub¬ 
licity through the arbitrary exercise of the power to 
hold public hearings—without calling upon plaintiff to 
furnish desired information and without thereby afford¬ 
ing plaintiff an opportunity to request, as provided by 
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Section 24 of the Securities Exchange Act, that the 
information so supplied be held confidential with a 
right of judicial review in case such request is denied. 

STATUTES INVOLVED. 

The pertinent provisions of the statutes involved are 
quoted in the argument. These fall into four groups, as 
follows: 

(1) Section 54 of the National Bank Act (13 Stat. 99, 
116, e. 106, June 3, 1S64) provides that national banks 

shall not be subject to any other visitorial powers 
than such as are authorized by this act, except such 
as are vested in the several courts of law and chan¬ 
cery. 


And Section 21 of the Federal Reserve Act (38 Stat. 
251, 271, c. 6, December 23. 1913; U. S. C., Tit. 12, Sec. 
484) provides that 

no bank shall be subject to any visitorial powers 

other than such as are authorized by law, or vested 

in the courts of justice or such as shall be or shall 

have been exercised or directed bv Congress or bv 

either House thereof or bv anv committee of Com- 

• • 

gress or of either House duly authorized. 


(2) Section 28 (a) of the Banking Act of 1933 (48 
Stat. 162, 192, c. 89, June 16, 1933; F. S. C., Tit. 12, 
Sec. 481) provides that the Comptroller of the Currency 

shall have power, and he is hereby authorized, to 
publish the report of his examination of any na¬ 
tional banking association or affiliate which shall 
not within one hundred and twenty days after noti¬ 
fication of the recommendations or suggestions of 
the Comptroller, based on said examination, have 
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complied with the same to his satisfaction. Ninety 
days’ notice prior to such publicity shall be given 
to the bank or affiliate. 

And Section 30 of the same act (U. S. C., Tit. 12, Sec. 
77) provides that the Federal Reserve Board may re¬ 
move an officer or director of a member bank, after re¬ 
peated notice and hearing, but that 

such order and the findings of fact upon which it is 
based shall not be made public or disclosed to any¬ 
one 

except in criminal proceedings for violation of the order 
itself. 

(3) Section 208 (a) of the Federal Farm Loan Act 
(42 Stat. 1454,1458, c. 252, March 4, 1923; U. S. C., Tit. 
12, Sec. 1091) directs the Comptroller to furnish bank¬ 
ing information or make examinations of banks for any 
Federal Intermediate Credit Bank for its “confidential 
use,” but “no such examination” is to be made “with¬ 
out the consent of” the bank. Similarlv the Reconst rue- 
tion Finance Corporation Act (47 Stat. 5, 8, c. 8, Sec. 8; 
U. S. C., Tit. 15, Sec. 608) and the Federal Home Loan 
Bank Act (47 Stat. 725, 739, c. 522, Sec. 22 (a) and (b); 
U.S.C.,Tit. 12,Sec. 1442 (a) and (b)) “authorizes”the 
Comptroller to do the same, but the bank involved must 
first consent to such examinations and to the use of 
information already in the Comptroller’s office. 
Similarly, the Federal Deposit Insurance Corporation 
may “with the written consent of the Comptroller” 
examine national banks and is given “access to reports 
of examinations made by” the Comptroller (49 Stat. 
684, 693-694, c. 614, Sec.* 101 (k) (2-4); U. S. C., Tit. 
12, Sec. 264 (k) (2-4)). 
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(4) The Securities Exchange Act of 1934 (4S Stat. 
881, c. 404, as amended; U. S. C., Tit. 15, Secs. 78 (a)-78 
(jj)) in Section 12 prohibits trading in securities on a 
national exchange except upon filing an application set¬ 
ting forth certain required information. Subsections 
(a) and (b) of Section 21 empower the Commission to 
make investigations and hold hearings with respect to 
violations of the act. Section 13 (b) provides that it 
shall not require information “inconsistent” with the 
“requirements” of any other federal regulatory agency 
“in respect of the same subject matter.” Section 24 
provides that certain information required by the Com¬ 
mission may be made confidential. 

STATEMENT. 

This suit was brought by the plaintiff bank for a 
declaratory judgment and to enjoin the defendant 
members of the Securities and Exchange Commission, 
in connection with a public hearing being held by them, 
from enforcing certain subpoenas duces tecum or other¬ 
wise requiring the production of certain books and 
records for the purpose of investigating plaintiff’s 
financial condition, accounting practices or banking- 
operations, and from otherwise making public infor¬ 
mation obtained by the defendants from the reports of 
national bank examiners concerning the plaintiff (I?. 
1, 12-13). The defendants filed a joint and several 
answer (R. 14-17). After hearing on the merits the 
trial court entered a final judgment dismissing the bill 
of complaint (R. 25-26). 

The facts necessary to an understanding of the case, 
as contained in the pleadings (R. 1-17), testimony (R. 
29-90) and findings (R. 17-25), may be summarized as 
follows; 



1. History of proceedings: The plaintiff is a national 

bank, a member of the Federal Reserve System with 
deposits insured by the Federal Deposit Insurance 
Corporation, and has its principal place of business in 
San Francisco, California. It lias an outstanding 
capital stock of $50,000,000, divided into four million 
shares at a par value of $12.50 per share, and has total 
capital assets in excess of $114,000,000 (R. 18). 

Prior to July 15,1037, a majority of the voting- stock 
of the plaintiff was owned by Transamerica Corpora¬ 
tion (R. 18), but on that date Transamerica “disposed 
of approximately fifty-eight per cent of the shares in 
Plaintiff, and at no time since that date lias Trans¬ 
america owned a majority of the stock of Plaintiff” 
(R. 3). At the present time the stock of the plaintiff, 
exclusive of the 42 per cent held by Transamerica, is 
in the hands of approximately 144,000 stockholders, 
and none of it is listed on any national securities ex¬ 
change (R. 18-19). 

On September 10, 1937, an application which had 
been filed in August with the Securities and Exchange 
Commission by Transamerica for the registration of 
11,590,784 shares of its capital stock on the Xcw York, 
Los Angeles, and San Francisco stock exchanges be¬ 
came effective. As a required part of its application 
for registration, Transamerica filed a combined bal¬ 
ance sheet, profit and loss statements, and other finan¬ 
cial information with respect to itself and the plain¬ 
tiff for the years 1934, 1935 and 1936 (R. 19). Insofar 


as the application for registration contained informa¬ 
tion concerning the plaintiff, “it was prepared from 
and in substantially the same form as the ‘Report of 
Condition’ of Plaintiff as of December 31, 1936, pre¬ 
scribed by the Comptroller of the Currency and filed 
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with him by Plaintiff'’ (R. 4). The record does not 
show that at any time in plaintiff's history has any offi¬ 
cial action been taken against it by the Comptroller of 
the Currency, the Board of Governors of the Federal 
Reserve System, or by the Federal Deposit Insurance 
Corporation for improper banking practices or mis¬ 
management of any sort (R. 32-33, 45). 

On Thursday, November 17, 1938, more than a year 
after Transamerica's registration had become effec¬ 
tive, the defendant Douglas wrote to the Secretarv of 
the Treasury requesting permission to examine the 
reports of national bank examiners filed with the 
Comptroller of the Currency with reference to the 
plaintiff bank (R. 21, 161-162). On Saturday, Novem¬ 
ber 19, 1938, the Secretary gave his written consent to 
the confidential use of these reports by the Commis¬ 
sion (R. 21,162-163). The following Tuesday, Novem¬ 
ber 22, 1938, the Securities and Exchange Commission 
issued an order for a public hearing to determine 
whether the registration of Transamerica Corporation 
should be suspended or withdrawn upon the ground 
that statements made in the application were “false 
and misleading” and, hence, in violation of the Securi¬ 
ties and Exchange Act of 1934 (R. 19-20, 97-116). This 
order, which was entered “at a regular session” of 
the Commission, shows on its face that the charges 
made therein were based upon information obtained 
from this week-end examination of the examiners’ re¬ 
ports. 

The day after the order was entered, November 23, 
193$, the defendant Douglas requested the Secretary 
to permit the Commission to make public the informa¬ 
tion contained in the examiners’ reports (R. 21, 164), 
which permission was granted on the same day (R. 21, 
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184-185). Mimeographed copies of the order were 
given out “For Immediate Release, Friday, November 
25, 1938'’ (R. 97), and publication was made in the 
Federal Register for December 1, 1938 (R. 20; 3 Fed. 
Reg. 2809). 

Specilicaiiy. the older charge* that the plaintiff (a) 
wrote up on its hooks the value of certain government 
bonds, (b) carried inadequate reserves, (c) made no 
provision for doubtful or slow loans or uncollectible 
foreign credits, (d) wrote up the collateral value of cer¬ 
tain Transamerica stock pledged with it. and (e) that 
because of these practices, dividends paid by plaintiff 
in 1936 were in excess of its actual current earnings 
(R. 101-106. 114-115). 

The order directed that the hearing be hold in the 
offices of the Commission in the District of Columbia 
on January 16, 1939 (R. 116). The plaintiff was neither 
summoned nor joined as a party. 

On January 10, 1939. the Commission issued a sub¬ 
poena duces tecum which was served upon Russell G. 
Smith, plaintiff's cashier, in San Francisco, on Janu¬ 
ary 12, 1939, commanding him to appear in Washing¬ 
ton within four days, January 16. 1939, and to bring 
with him and produce substantially all the records, 
books and documents relating to plaintiff's financial 
condition on December 31, 1936 (R. 142-146. 21-22). 
On January 13, 1939, the Commission issued another 
subpoena duces tecum which was served upon Louis 
Ferrari, vice president of the plaintiff, on the same 
day, and which commanded him to appear at the hear¬ 
ing “in the City of Washington, D. C., on the 16th 
day of January, 1939, at 10:00 o’clock a. m. on that 
day”—or less than three days after the subpoena had 
been served upon him. He was directed to bring 



10 


with him and produce all loan and discount records, 
collateral records, appraisal records, charged off loans 
and discount records, loan approval records, and all 
other records relating: to nearly two hundred speci¬ 
fied loans made by the plaintiff (R. 117-142, 2*2). Each 
of these subpoenas was based upon information de¬ 
rived from the reports of the national bank examiners 
(R. 22, 24). 

The Commission also intends to serve similar and 
supplementary subpoenas on other officers, agents and 
individuals connected with the plaintiff, which will call 
for additional records of the plaintiff concerning the 
accounts of its borrowers and customers (R. 22). 

2. Present suit filed: The hearing called bv the Com- 
mission’s order was commenced on January 16, 1939, 
and on the same day. which was within a week after 
! the subpoenas had been served on plaintiff’s officers, 
this suit was brought. The bill of complaint (R. 1-14) 
alleged all of the facts leading up to the filing of suit 
as set forth above, and averred: (1) that the proposed 
hearing constituted an unlawful exercise of visitorial 
powers over the plaintiff by the defendants; (2) that 
the conduct of the defendants in obtaining and publi¬ 
cizing the bank examiners’ reports was improper and 
illegal: and that (3), accordingly, the subpoenas are 
illegal and void. The complaint further alleged that 
“plaintiff has not withheld and has no desire to and 
could not withhold any information concerning its 
affairs from any officer of the Government or any 
person lawfully entitled to it” (R. 7), and that as a 
result of defendants’ threatened action, the plaintiff, 
its depositors, borrowers, and stockholders will suffer 
irreparable damage (R. 9-12). The prayer was for a 
declaratory judgment and injunctive relief (R. 12-13). 
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The defendants in their answer (R. 14-17) first al¬ 
leged that the complaint failed to state a claim, and 
that the court lacked jurisdicion of the subject matter. 
The answer also denied the essential averments of the 
complaint and affirmatively alleged: (1) that the pro¬ 
posed hearing does not “constitute the exercise of 
visitorial power over plaintiff’’ and (2), in the alterna¬ 
tive. even if it did, “the exercise of such visitorial 
power is authorized by law” (R. 16). The answer also 
alleged, “that neither the Secretary of the Treasury 
in furnishing information to the Commission nor the 
Commission in using such information has acted con¬ 
tra rv to law, but on the contra rv that each has acted 
in strict compliance with the letter and spirit of exist¬ 
ing law” (R. 17). 

The trial court heard the cause on its merits, and 
oral and documentary evidence was introduced by both 
parties relating to the control of plaintiff by the Comp¬ 
troller of the Currency and the conduct of the defend¬ 
ants in obtaining and publicizing the information con¬ 
tained in the bank examiners’ reports to the Comp¬ 
troller (R. 29-91). 

The court rendered an oral opinion (R. 91-94) and 
made findings of fact and conclusions of law (R. 17-25) 
in which it was held: 

(1) that although the “Commission intends at 
said public hearing to make its own appraisal and 
valuation of a substantial portion of the assets of 
plaintiff and to make an investigation of the re¬ 
serves of plaintiff on December 31, 1936” (R. 22), 
such action “does not constitute the exercise of 
anv visitorial power over the plaintiff national 
bank” (R. 23); 

(2) that even if such action was visitorial in 
character, it was within the lawful power of the 
Commission (R. 23); 
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(3) that although “the evidence does not disclose 
that the bank examiners' reports have ever been 
furnished to any officer, agency or department of 
the Federal Government for use in a public hear¬ 
ing, without the consent or approval of the national 
bank involved, except for use in criminal proceed¬ 
ings" (R. 21), the Secretary of the Treasury was 
authorized to furnish them to the Commission for 
its “public official use” (R. 24); and 

(4) that the court had jurisdiction and that the 
suit was not prematurely brought (R. 25, 93-94). 

Judgment was accordingly entered dismissing the 
Complaint (R. 25-26). In short, plaintiff bank was 
held subject to the inquisitorial authority of the de¬ 
fendants as members of the Securities and Exchange 
Commission, although plaintiff (1) was not made a 
party to the administrative hearing, (2) had received 
ho notice or request for the voluntary submission of 
the information desired, (3) was not selling stock on 
an exchange or otherwise, and (4) its officers were 
summoned, merely as witnesses, to appear and bring 
with them plaintiff’s book and papers. 

SPECIFICATION OF ERRORS. 

The court below erred in concluding as a matter of 
law: 

1. That the proposed investigation of plaintiff bank 
is not an exercise of visitorial power by the defendants. 

2. That the defendants are authorized to examine 
into the affairs of the plaintiff, a national bank, and to 
make an independent appraisal of the assets of plain¬ 
tiff and to make an investigation of the reserves of 
plaintiff on December 31, 1936. 
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3. That the Securities and Exchange Commission 
had the lawful right to request, obtain, and make public 
official use of information contained in, and the Secre¬ 
tary of the Treasury had the lawful right to furnish 
for such purposes, reports of the national bank ex¬ 
aminers to the Comptroller of the Currency relating to 
the plaintiff national bank. 

4. That the subpoenas duces tecum issued by the de¬ 
fendants and served upon officers of the plaintiff are 
not made unlawful by reason of the fact that plaintiff 
is a national bank or by reason of the fact that they are 
based upon information derived from reports of na¬ 
tional bank examiners furnished to the Securities and 
Exchange Commission bv the Secretarv of the Treas- 
urv. 

5. That the books, papers and documents required to 
be produced by the above subpoenas duces tecum are 
reasonable, relevant, and material to the matters and 
things into which the Securities and Exchange Commis¬ 
sion is authorized to inquire or to the inquiries set forth 
in the Commission's order of November 22, 1938. 

G. That the defendants were acting, with respect to 
the acts and conduct complained of in the complaint, in 
their respective official capacities and pursuant to and 
in accordance with the laws of the United States. 

7. That the plaintiff has not suffered, and will not 
suffer, any irreparable injury by reason of the Com¬ 
mission’s order of November 22, 1938, or by reason of 
the proceedings thereunder or by reason of the issuance 
or enforcement of the subpoenas issued in connection 
with the proceedings. 
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8. That the plaintiff is not entitled to the relief 
sought in the bill of complaint. 

9. That judgment should be entered dismissing the 
bill of complaint. 

SUMMARY OF ARGUMENT. 

I. 

The proposed investigation of plaintiff bank is an 
attempted exercise of visitorial power which, as to 
national banks, is by statute denied the Securities and 
Exchange Commission; and hence, as an attempt to 
exercise powers beyond the scope of authority dele¬ 
gated to defendants, the proceeding is without that due 
process of law required by the Fifth Amendment to the 
Constitution: Defendants propose to exercise full visi¬ 
torial powers—as shown by the testimony and by the 
sweeping demands of the subpoenas for the production 
of all books and papers, as well as by the use of reports 
of examinations conducted under the chief visitorial 
officer in the national banking system—and, in accord¬ 
ance with their own notions of sound banking practice, 
to appraise the assets and financial condition of plain¬ 
tiff bank. This, however, is precisely the function of 
the Comptroller of the Currency, and therefore involves 
not merely a duplication but a necessary conflict with 
the regulation provided by the banking laws. Such an 
investigation by defendants is beyond their authority 
because: 

(1) The Comptroller of the Currency is vested with 
exclusive authority to examine national banks, except 
as other public agencies are expressly and specifically 
authorized by law to do so. Section 54 of the National 


Bank Act provides that national banks “shall not be 

subject to any other visitorial powers than such as are 

authorized bv this Act” and thereunder even con- 
* 

gressional committees were prohibited from examining 

into the affairs of such banks. Later, by Section 21 of 

the Federal Reserve Act, congressional committees 

were specifically given this authority and the section 

was reenacted as part of the latter act to provide that 

“no bank shall be subject to any visitorial powers other 

than such as are authorized by law.” The phrase “such 

as are authorized bv law” was necessarilv substituted 

* * 

for the phrase “such as are authorized by this Act 
because the provision was in the Federal Reserve Act 
and it was necessary of course to recognize the ex¬ 
pressly granted visitorial power of the Comptroller 
under the National Bank Act. In short, this phrase 
must be taken to mean “as specifically authorized by 
law” since other agencies could not even presume to 
make such an investigation unless they had some gen¬ 
eral investigative authority. Moreover, in each of the 
four instances where such authority is given, directly 
or indirectly through the Comptroller, Congress has 
been carefully specific. 

(2) The Securities Exchange Act in the provisions 
requiring the filing of registration statements and giv¬ 
ing the Commission authority to investigate violations 
of the act does not specifically nor impliedly grant any 
such sweeping power. That Congress did not intend 
to do so is made doubly clear by the fact that when it 
has conferred such power over national banks it has 
been carefully specific and the fact that there is no 
necessity for authorizing the Commission to attempt to 
duplicate the far more complete and sweeping examina¬ 
tions of the Comptroller. Moreover, Section 13 (b) 


16 


specifically precludes regulation by the Commission 
inconsistent with the “requirements” imposed by any 
other federal agency “in respect of the same subject 
matter.” 


n. 

The investigation has been launched by defendants 
upon unlawfully acquired evidence, and therefore con¬ 
stitutes an unreasonable search in violation of the 
Fourth Amendment to the Constitution — since the 
reports of examinations by national bank examiners, 
upon which defendants’ order for the investigation and 
subpoenas were based, are confidential and not available 
for the inspection or use of defendants: It has been the 
settled practice of the Comptroller’s office to withhold 
use of examiners’ reports, even within the general gov¬ 
ernment, except in proceedings under the banking laws 
themselves or with the consent of the bank involved. 
The Banking Act of 1933 authorizes the Comptroller to 
publish examiners’ reports only where, after repeated 
notice, a bank refuses to correct unsound practices; and 
the Federal Reserve Board, even in the removal of offi- 
icers or directors of banks, is prohibited from making 
public or disclosing “to anyone” its orders and find¬ 
ings of fact. The four agencies authorized to use ex¬ 
aminers’ reports submitted to the Comptroller are 
i given that privilege by carefully specific acts of Con¬ 
gress and even then the reports are to be confidential 
and, in the case of three of these agencies, the bank con¬ 
cerned must first consent. The Securities and Ex¬ 
change Commission Las unsuccessfully sought this 
same authority by legislation repeatedly submitted to 
Congress but not yet passed. 
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III. 

On their face, and certainly unless defendants possess 
visitorial powers or are authorized to use national bank 
examiners’ reports, the subpoenas issued pursuant to 
the order for the investigation and hearing are a ‘ ‘fish¬ 
ing expedition” and hence an unreasonable search in 
violation of the Fourth Amendment to the Constitu¬ 
tion—since, for the most part, they command the pro¬ 
duction of all books and papers for inspection in the 
hope that evidence may turn up to prove charges or 
implied charges general in nature: Thus Louis Ferrari, 
vice president of plaintiff bank, is commanded to ap¬ 
pear and produce within three days “all loan and dis¬ 
count records, collateral records, appraisal records,” 
etc. for a period of ten years and relating to nearly two 
hundred loans. Kussell G. Smith, cashier of plaintiff 
bank, is similarly commanded with respect to six gen¬ 
eral charges. Under the decisions of the Supreme 
Court of the United States in Tide v. Henkel, 201 U. S. 
43, and Federal Trade Comm. v. Amer. Tobacco Co., 
264 U. S. 298, these would clearly appear to be unrea¬ 
sonable and unlawful. 


IV. 

Even if defendants are empowered under some cir¬ 
cumstances to investigate plaintiff bank publicly in the 
manner here proposed, they are nevertheless subject 
to be restrained by injunction since they arbitrarily 
seek to exercise the powerful and damaging authority 
to hold a public hearing without first calling on plaintiff 
for the voluntary submission of data which, under 
Section 24 of the Securities Exchange Act, plaintiff 
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might then ask to have made confidential with a right 
of appeal to the courts in case its request were denied: 

"Whatever the nature of the power here sought to be 
exercised, the gist of it is publicity. Assuming author¬ 
ity to hold such a hearing in some circumstances, de¬ 
fendants are not authorized to do so in disregard of 
administrative rights or remedies provided by the leg¬ 
islation under which it purports to act, nor may they 
do so in a manner calculated merely to harm plaintiff 
or to coerce a course of action not within their authority 
to require. Amer. Bank cO Trust Co. v. Federal Bank, 
236 IT. S. 350. 

Transamerica Corporation, in submitting its consoli¬ 
dated balance sheet, was required to use the reports of 
condition submitted to the Comptroller of the Currency. 
Plaintiff has been requested to supply no additional or 
differentlv calculated information. Had defendants 
made such request, plaintiff might then, in complying, 
petition under Section 24 of the Securities Exchange 
Act to have the information so supplied made confiden¬ 
tial. In case its petition were refused, it might then 
carry the matter to the courts for review. American 
Sumatra T. Corp. v. Securities and Exch. Com’n, 93 F. 
(2d) 236 (D. C. App., 1937). In arbitrarily choosing to 
publicize the affairs of plaintiff bank by public hearing 
find subpoenas duces tecum, all opportunity to have the 
desired data held confidential is foreclosed and thus 
plaintiff is both foreclosed from the remedy provided 
by Section 24 and irreparably damaged by an act at 
least akin to what is known by the Supreme Court of 
the United States as “disinterested malevolence”. 
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ARGUMENT. 

I 

The Proposed Investigation of Plaintiff Bank Is an 
Attempted Exercise of Visitorial Power Which, 
as to National Banks, Is by Statute Denied the 
Securities and Exchange Commission. 

Tlie proposed order of inquiry into the financial con¬ 
dition and affairs of plaintiff bank is beyond the au¬ 
thority conferred by Congress upon the Securities and 
Exchange Commission and is therefore an unlawful 
undertaking on the part of the defendants—since “due 
process of law requires that it shall appear that the 
order is within the authority of the officer, board, or 
commission.” Panama Refining Co. v. Ryan, 293 U. S. 
388, 432. The sole question in this connection, there¬ 
fore, is whether Congress has granted the Commission 
the power here sought to be exercised by defendants. 

The nature of the proposed investigation: Conced¬ 
ing, arguendo, that the Securities and Exchange Com¬ 
mission has the power to investigate the “truth and 
accuracy” of the registration statements and annual 
reports filed by Transamerica Corporation, the record 
shows that the proposed investigation recognizes no 
such limitations. On the contrary, it is clear that the 
primary purpose of the defendants is to set forth pub¬ 
licly what their own subjective notions of truth and 
accuracy conceive to be false and misleading in the 
entries made upon the books and records of the plain¬ 
tiff, Bank of America. The sweeping demands of the 
subpoenas—requiring, as they do, the production of 
substantially all of plaintiff’s books and records and 
exposing the private accounts of its borrowers and 
customers—are obviously made with a view to exam- 
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ining all of plaintiff’s affairs and determining if the 
conduct of its business is in accord with defendants’ 
notions of good banking practices. Still more indica¬ 
tive of defendants’ purpose is their conduct in obtain¬ 
ing the bank examiners’ reports filed with the Comp¬ 
troller of the Currency, the chief visitorial officer in the 
national banking system. Although the Comptroller 
himself is not authorized to publish these reports except 
in strictly limited circumstances (infra, Point II), de¬ 
fendants on the face of their order for hearing (R. 19- 
20, 97-116) have already broadcast some of the contents 
to the world. And although these reports have been 
acceptable to the Comptroller, the Federal Reserve 
Board and the Federal Deposit Insurance Corporation 
—the three federal agencies vested with visitorial 
powers over national banks—defendants expect not¬ 
withstanding to probe into the same matters covered in 
them and to set forth publicly their own opinion as to 
the condition and management of the plaintiff bank. 

The charges made by the appellees do not concern 
fictitious entries, fraudulent transfers, or the like, but 
relate solely to matters of judgment as to the proper 
appraisal or value of assets—the value of stocks and 
bonds, and the adequacy of reserves. The questions 
are not of fact, but of sound banking practice. How¬ 
ever. the Comptroller and his staff are the public offi¬ 
cials concerned with “sound banking practice” (R. 51, 
54, 58-59, 63, 64), as it relates to these very matters— 
assets and reserves (R. 54, 63, 64), the value and de¬ 
preciation of banking houses and fixtures (R. 55, 63), 
securities (R. 55, 57-58, 60) and loans (R. 54, 56-57, 60, 
64) which are examined with “great particularity” 
(R. 57). The examiners ’ reports are precisely the ‘ 1 ap¬ 
praisal of assets” (R. 63, 22-23) which defendants as¬ 
sume authority here to make. The defendants, as their 


counsel stated, intend “to appraise” these assets, to 
determine whether there are “inadequate reserves”, 
and to examine into “the security” of the loans made 
by plaintiff bank (R. 70). The court below found that 
(R. 22): 

the Securities and Exchange Commission intends 
at said public hearing to make its own independent 
appraisal and valuation of a substantial portion of 
the assets of plaintiff and to make an investigation 
of the reserves of plaintiff on December 31, 1936 

and as a conclusion of law stated that the Commission 
“has the lawful right ... to make an independent ap¬ 
praisal of the assets of plaintiff and to make an investi¬ 
gation of the reserves of plaintiff” (R. 23-24). 

Defendants avowedly propose to do exactly what the 
Supreme Court in Guthrie v. Hark ness, 199 U. S. 148, 
158, said could not be done except by one vested with 
visitorial powers; i.e., examine the business and dis¬ 
cover the “methods and means by which the agents of 
the corporation are conducting its affairs”. The fact 
that neither the findings made nor the banking require¬ 
ments proclaimed at the proposed hearing would be 
“binding” upon the plaintiff, since it is neither a party 
to the proceeding nor subject to the jurisdiction of the 
Commission, does not render the proposed inquisition 
any the less visitorial. As will be shown (infra. Point 
II), the action defendants propose to take in giving 
publicity to their charges and to the plaintiff bank’s 
records is more punitive than is permitted to the Comp¬ 
troller of the Currency or other federal agencies 
charged with the supervision of banking institutions. 

Nature of bank examinations by Comptroller of the 
Currency: The careful and exhaustive nature of the 
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examinations made under the Comptroller’s supervi¬ 
sion has been described by a former Comptroller of the 
Currencv: 

W 

When they are examining: the bank, of course, 
they are in entire charge of the work of examina¬ 
tion, just as all other examiners are. They go into 
a bank and take charge of it, take charge of the 
different departments, usually seal the vaults, the 
different compartments and cash and reserve 
money, and are in absolute control of the institu¬ 
tion in all its departments until they complete the 
examination, write up their report, and file it. .. 

The reports of all the examiners come to the 
office: they are very carefully examined by a corps 
of competent examiners in my office; they come 
from those examiners to the Chief of Reports’ 
Division, who goes over the reports again. If 
there is any matter of criticism it is briefed very 
carefully, comes through the Chief of Reports’ 
Division with his recommendation, then comes 
through the deputy comptroller’s, this written 
brief and recommendations, and to the comptrol¬ 
ler; and if there is a matter of criticism it is either 
taken up by the examiners with the board of direc¬ 
tors at the time of the examination and corrected 
by an agreement between the board of directors 
and the examiners, or if that can not be accom¬ 
plished (and it usually is now) a letter of criticism 
goes from the Comptroller's office to the bank. The 
reports are very carefully gone over in the Comp¬ 
troller's office. (Hearings, House Committee on 
Banking and Currency, H. Res. 429 and 504, Money 
Trust Investigation, 62 Cong. 2 Sess., Vol. 2 (1912- 
1913), Ft. 19, pp. 1385-1386). 

That the appraisal of assets and classification of 
loans is largely a subjective matter about which honest 
men may differ is well recognized and is made clear 
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by the policy of the Comptroller’s office during the past 
few years. As was said by Comptroller O’Connor: 

We are all concerned in having solvent banks, but 
there is a wide distinction between the potential 
and instrinsic value of assets of a going institu¬ 
tion, and liquidating values. Examiners in ap¬ 
praising and classifying assets of licensed banks 
will not apply liquidating values but will appraise 
on the basis of fair values on a recovery basis. 
As an example—in dealing with bank buildings, 
the examiner must realize that a bank building 
of a going bank has an intrinsic value as dis¬ 
tinguished from present depressed values, which, 
combined with the element of recoverv, mav fullv 
substantiate the earrving value given to it bv the 
bank. The same is true of mortgages, and in this 
connection the examiners should familiarize them¬ 
selves with the instructions given with respect to 
real estate mortgages by the Federal Deposit In¬ 
surance Corporation to its examiners. (Hearings, 
House Committee on Banking and Currency, H.R. 
5357, 74 Cong., 1 Sess. (1935), p. 163.) 

To the same effect is the testimony of Frank A. Van- 
derlip, former Assistant Secretary of the Treasury and 
former president of National City Bank of New York: 

One difficultv with the mortgage situation at the 
present moment is that I know of no way of ap¬ 
praising a piece of real estate. What is appraisal 
value? Is it what you can sell it for? If it is, the 
price you sell those things for today has no rela¬ 
tion to their worth. How can we appraise a piece 
of real estate with any degree of dependence is 
beyond me. (Hearings, House Committee on Bank¬ 
ing and Currencv, H.R. 5357. 74 Cong. 1 Sess. 
(1935), p. 852.) 

In 1931 the policy of making banks carry their secu¬ 
rities at the market price was changed by the Comp- 
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t toiler, so that banks may carry their securities at their 
actual value. (Hearings, House Committee on Bank¬ 
ing and Currency, H.R. 5060 and II.R. 5116, 72 Cong. 
1 Sess., p. 54.) The same subjective element is present 
in the classification of the value of loans. The policy 
followed by the Comptroller's office is described by 
Mr. O’Connor: 

The first classification is called the “slow loans’’, 
and that includes loans that are good, loans that 
are sound, but loans that could not be immediately 
liquidated but they are good and sound; and those 
are put in the slow column. 

The next column is the doubtful column, and in 

that column is paper that the examiners say, 

“Well, it is not what I would call a sound loan and 

vet there is no evidence at once that it is a loss; 
» 

if business turns a little or some little thing 
happens in here, it is a good loan, but I will have 
to classifv it as doubtful . . He advises them 
to watch that loan until his next examination 
comes along, and to improve its condition, or get 
additional collateral, or get it in better shape. 

Now, the loss column, the examiner finds just a 
straight loss, or the makers of the paper are bank¬ 
rupt or people out of jobs entirely, or they just 
cannot pay, and he calls it a loss and out they 
go. (Hearings, Senate Committee on Banking and 
Currenev, H.R. 5357, 74 Cong. 1 Sess. (1935), 
Pt. 1, p.‘ 130.) 

Manifestly, then, the exercise of the power here as¬ 
serted by the Commission is not merely a duplication 
of investigations and reports, but is inevitably and 
plainly a conflict between administrative agencies. 
A bank which has complied with all of the require¬ 
ments of the Comptroller of the Currency, the Federal 
Reserve System, and the Federal Deposit Insurance 
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Corporation, finds itself hailed into open hearing by 
the Commission — without notice or opportunity to 
supply information—and required to defend itself 
against what the Commission may feel to be improper 
conduct. On the other hand, that no such conflict is 
necessary is obvious, since no reason appears why the 
Commission should not accept the semi-annual reports 
of the banks to the Comptroller as final and conclusive 
with respect to the condition and affairs of the bank. 
These reports, as has been shown, are subjected to a 
most searching examination by the Comptroller and his 
staff, and if they are designed by law to afford ade¬ 
quate information and protection to the bank’s stock¬ 
holders and depositors, including the United States 
with millions of dollars of public moneys invested in 
them, there can be no basis for contending that they 
do not furnish adequate protection to the Commission, 
the Exchanges, and the investing public. 

1. THE COMPTROLLER OF THE CURRENCY IS VESTED WITH 
EXCLUSIVE AUTHORITY TO EXAMINE NATIONAL BANKS, 
EXCEPT AS OTHER PUBLIC AGENCIES ARE EXPRESSLY 
AND SPECIFICALLY AUTHORIZED BY LAW TO DO SO. 

Provision for national banks was first made by 
Congress in the Act of June 3, 1864, Chapter 106, 13 
Stat. 99, known as the National Bank Act, which con¬ 
tained the charter powers of the national banks and 
provided for their close supervision by a Comptroller 
of the Currency. Ilis powers and duties are derived 
directly from Congress by the provisions of the Na¬ 
tional Bank Act itself, which placed in him the full and 
exclusive authority over the national banks in order 
to protect the interest of the public and to control and 
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preserve these institutions as instrumentalities (First 
Nat'l Bank v. California, 262 U. S. 366, 369) of the 
United States. 


Thus, by that Act and subsequent amendments it is 
the exclusive duty of the Comptroller of the Currency 


to grant and revoke charters, examine all national 


banks at least twice a vear or oftener if necessarv, 
determine losses and appraise assets, call for reports 
upon prescribed forms, declare banks insolvent, ap¬ 
point receivers and conservators, approve reorganiza¬ 
tions and mergers, remove officers guilty of misman¬ 
agement, and prescribe rules and regulations for the 
purpose of keeping national banks within the law and 
within sound banking practices (l\ S. C, Tit. 12, Secs. 
1, 24, 26, 33, 65, 77. 93, 161, 163, 191, 203, 207, 211, 481). 
In short, the Comptroller is vested with full, com¬ 
plete and constructive authority to protect the inter¬ 
ests of depositors, borrowers and stockholders and 
the general public, where he finds that the bank is en¬ 
gaged in improper banking practices or is in any way 
being improperly managed. 


Section 54 of the National Bank Act confines the 
exercise of visitorial power to the Comptroller: To 

make certain that no other agency, whether State or 
Federal, should attempt t<> exercise the powers of the 
'Comptroller and thereby subject the banks to different 
or contradictory supervision, Congress included in 
the National Bank Act Section 54 (13 Stat. 99, 116, 
c. 106, June 3. 1864), which provided that national 
banks 


shall not be subject to any other visitorial powers 
than such as are authorized by this act, except such 
as are vested in the several courts of law and 
chancery. 
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The language of this section is so plain that there 
can be no doubt that it definitely and positively pro¬ 
hibited any officer or agency of the Government other 
than the Comptroller of the Currency from examining 
into and regulating tin* affairs of national banks. In¬ 
deed, the view was for many years held by “eminent 
attorneys'’ that tins section prohibited Congressional 
Committees or even Congress itself from examining 
into the affairs of such banks (48 Cong. Ree.. Pt. 7, p. 
6740). Thus, when the famous “Money Trust Investi¬ 
gation" was authorized. Congressman Pujo, chairman 
of the investigating committee, tried three times to 
have Section 54 amended so as to authorize his com¬ 
mittee to examine into the affairs of banks (A/., pp. 
6741-6745), but (lie measure failed to pass the Senate 
because a majority of the committee on Banking and 

Currency were of the view that “under its terms anv 
• • 

committee created bv Congress might abuse the privi¬ 
lege and exercise it for the purpose of bringing into 
publicity the financial conditions and relations of in¬ 
dividuals which might seriously embarrass them and 
which might not bo pertinent to the proper scope of 
the investigation.” 1 


1 Senate Report No. 9S9. Parts 1 and 2. Committee on Finance, 62 
Cong. 2 Sess. (1912), pp. 1-2. 

Upon the failure of the amendment to pass, the committee made a 
strenuous effort to obtain access to the reports filed with the Comp¬ 
troller (Hearings. H. Committee on Banking and Currency. H. Res. 
429 and 504. Money Trust Investigation. 62 Cong. 2 Sess.. Vol. 2 
(1912-1913). Pt. 19. pp. 1361-136S), and after taking the matter up 
directly with President Taft (id. 1362-1366) obtained an opinion from 
Attorney General Wickersham (id. 1369-1371. 29 Op. Atty. Gen’l 555, 
and see discussion of this opinion, infra Point II) in which he ad¬ 
vised the President that he could direct the Comptroller to furnish 
the committee with such information “as the interest of the Govern¬ 
ment” justified. Despite this opinion, the Comptroller refused to 
furnish the committee with the essential data it desired and the com¬ 
mittee reported that “the refusal of aid by the Comptroller . . . seri- 
ouslv embarrassed" the committee. House Report, Vol. F, No. 1593. 
62 Cong. 3 Sess. (1912-1913), p. 16. 
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Amendment in Federal Reserve Act: Following the 

Pujo committee disclosures, Congress supplemented 
the national banking laws by enacting the Federal 
Reserve Act (December 23, 1913, Chapter (5, 38 Stat. 
251). By this act additional powers were given to the 
Comptroller of the Currency with regard to the exami¬ 
nation and regulation of banks which were members of 
the Federal Reserve System. Also, by this act, Con¬ 
gress gave to the Board of Governors of the Federal 
Reserve System discretionary power to authorize spe¬ 


cial examinations of member banks. This, of course, 
made necessary a relaxation of the prohibition against 
the exercise of visitorial power in order to authorize 
the Federal Reserve Board to make such examinations, 
through the Comptroller of the Currency (38 Stat. 271, 
Sec. 21, December 23,1913). Moreover. Samuel T’nter- 
meyer, counsel for the Pujo Committee, had also recom¬ 
mended that the power of a Congressional committee 
to examine into the affairs of national banks be spe¬ 
cifically stated. Hearings, Senate Committee on Bank¬ 
ing and Currency, H. R. 7837 (S. 2639), 63 Cong. 1 
Sess. (1913), S. Doc. Xo. 232. Vol. II. pp. 1321-1322. 
Consequently, Section 21 of the Federal Reserve Act 
provided (38 Stat. 271) that 


Xo bank shall be subject to any visitorial powers 

other than such as are authorized by law, or vested 

in the courts of justice or such as shall be or shall 

have been exercised or directed by Congress or 

bv either House thereof or bv anv committee of 
• • • 

Congress or of either House duly authorized. 


Since this section was made a part of the Federal 
Reserve Act, the phrase “such as are authorized by 
this Act” which was in the Xational Bank Act was 
necessarily changed to read “such as are authorized 
by law.” 



By reason of the statutory history of this provision 
and the fact that it is included in the Federal Reserve 
Act itself, the intention of Congress is clear that, 
where the phrase “authorized by law” is used, it re¬ 
fers to provisions of law expressly conferring power 
of examination and regulation of banks. Furthermore, 
apart from its legislative history, it is obvious that 
the phrase “authorized by law” must mean specifi¬ 
cally authorized by name or class, for no investigative 
or inquisitorial authority is vested in an administra¬ 
tive agency except “by law.” Xo administrative 
agency could in the first instance assume to exercise 
investigative powers unless it had some general statu¬ 
tory investigative authority. 

Thus, in every instance where investigative power 
over national banks is extended to new agencies of 
the government, elaborately specific language has been 
used by Congress. The Federal Farm Loan Act (42 
Stat. 1458, Sec. 20S (a); U. S. C., Tit. 12, Sec. 1091), 
the Reconstruction Finance Corporation Act (47 Stat. 
8, Sec. 8; U. S. C., Tit. 15, Sec. 60S), and the Federal 
Home Loan Bank Act (47 Stat. 739, Sec. 22 (a and b); 
U. S. C., Tit. 12, Sec. 1442 (a and b)) each specifically 
authorizes these agencies to examine national banks, 
but only through the Comptroller of the Currency. 
Moreover, each of them requires the consent of the 
bank to such examinations. 

The Federal Deposit Insurance Corporation two years 
after its creation was given the authority to employ 
and use its own examiners, but only “with the written 
consent of the Comptroller of the Currency” (49 Stat. 
684, 693-694, c. 614, Sec. 101 (k) (2-4), August 23,1935; 
U. S. C., Tit. 12, Sec. 264 (k) (2-4)). The hearings upon 
this provision before both the House and Senate Com- 
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mittees on Banking and Currency in 1935 are particu¬ 
larly illuminating in that tlicv show the careful consid- 
eration given by members of Congress to any extension 
of the inquisitorial powers over national banks. The 
attitude of both committees was typically expressed 
bv Congressman Brown: 

It seems to me that a national bank ought not to 
1 have two governmental masters, that the regula¬ 
tions ought to come from one general head, one 
banking department. (Hearings, H. Committee on 
Banking and Currency, H. R. 5357, 74 Cong. 1 
Sess. (1935), 688.) 

Both committees were assured by Chairman Eccles of 
the Federal Reserve Board, Chairman Crowley of the 
Federal Deposit Insurance Corporation, and Comp¬ 
troller of the Currency O'Connor that there would be 
*‘no duplication of examinations” (id., 160, 390, 688). 
Mr. Eccles testified (id., 392): 

If the banks were required to pay the examination 
expense of all these independent agencies, they 
could be constantly harassed and bothered with 
two examinations a year from each one of them; 
and I cannot sec how they could endure it. As it 
is today, the banks are pretty well harassed with 
examinations and with the various reports that 
they are required to make to the various agencies, 
which is a great expense to them. (Italics sup¬ 
plied.) 

Moreover, the testimony of these three gentlemen, 
given more than a year after the Securities Exchange 
Act was enacted, clearly shows that no thought was 
given to the possibility that the Securities Commission 
could be a fourth bank examining agency with powers 
more sweeping than all of the other three. Thus Comp¬ 
troller O’Connor (id., 160) stated: 
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The only man who has authority to step into a 
national bank to examine it is an examiner from 
the comptroller's office, and you have provided by 
law that we must make at least two examinations 
a year. 

To the same effect is the testimony of Mr. Eecles {id,, 
391): 

The Comptroller’s office examines all national 
banks. Xo other agency examines national banks. 

In other words, out of any general investigative • 
jurisdiction conferred upon federal agencies, some¬ 
thing must have been carved by Sections 54 and 21 of 
the National Bank and Federal Reserve Acts, supra, 
or they are meaningless. If, by simply summoning a 
bank as a witness, an agency empowered to investigate 
issuers and traders in securities can assume to ap¬ 
praise the assets of a bank which is not registered or 
a party to a registration proceeding nor selling stock 
in any form, then surely these statutes are doubly 
meaningless. 

The reason for placing exclusive control over na¬ 
tional banks in the Comptroller of the Currency is well 
illustrated in this case. The Securities and Exchange 
Commission has the function only of making knowledge 
of the corporate structure and financial condition avail¬ 
able to the public in the case of any stock which is 
listed for purchase and sale on a national securities 
exchange. The Commission is given no constructive 
powers to remedy practices which it may deem im¬ 
proper, but is given only the destructive and negative 
powers of publicity and refusal to permit the listing of 
securities on an exchange. The effect of the exercise 
by the Commission of such powers in the case of a 
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national bank would not be in line with the settled 
policy of Congress (infra. Point II) to protect the 
people which it is to the interest of the Government to 
protect, namely, the depositors, borrowers and stock¬ 
holders of such bank, but on the contrary such action, 
regardless of the propriety of the banking practices 
disclosed, would plainly injure the depositors, bor¬ 
rowers and stockholders by causing loss of confidence 
in the bank, and, if serious enough, causing injury to 
the national banking svstem as a whole. From the 
history of the laws relating to inquisitorial powers 
over national banks, it is clear that Congress intended 
to prohibit the exercise of such powers by any officer 
or agency not specifically authorized to do so. 

2. THE SECURITIES EXCHANGE ACT OF 1934 CONFERS UPON 
DEFENDANTS NO EXPRESS OR IMPLIED AUTHORITY TO 
EXAMINE NATIONAL BANKS. 

Defendants claim that the powers granted to the 
Securities and Exchange Commission by the Act of 
June G, 1934, confer upon them powers in effect co¬ 
extensive with those vested in the Comptroller, if not 
greater, in anv case where the condition and affairs of 
a national bank may be pertinent to any inquiry con¬ 
ducted by them. However, no provision in that Act 
purports to grant any such powers, and defendants 
therefore urge that this power may be implied. The 
trial court accepted this view (R. 23). It is clear, how¬ 
ever, that the power to examine national banks is not 
one that may be so lightly and loosely implied. As 
has been shown, Congress has precluded any such im¬ 
plication. Moreover, it is clear (1) that Congress did 
not intend to grant the Commission the power here 
sought to be exercised and (2) that there is no necessity 
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for implying the granting of such power to these 
appellees. 

Neither the filing of a registration statement by 
Transamerica Corporation under Section 12 (b) of the 
Securities Exchange Act nor the authority given the 
Commission by Section 21 (b) to investigate violations 
of the Act confers upon it jurisdiction to examine 
plaintiff bank: Thus, the Securities Act of 1933 speci¬ 
fically exempts securities issued or guaranteed by na¬ 
tional banks because they are “supervised by and 
acting as an instrumentality of the Government"’ (U. S. 
C., Tit. 13, Sec. 77 (c)). The Securities Exchange Act 
of 1934 applies only to securities issuers who, unlike 
plaintiff bank, elect to register their stock on registered 
exchanges—under which banks which wish to trade 
their stocks on a registered exchange, we may assume, 
must register—though even here we are advised the 
Commission has informally relieved them of the neces¬ 
sity of filing reports. Certainly the mere fact that a 
registration statement is filed pursuant to Section 12 
(b) of the Securities Exchange Act by a former stock¬ 
holder of a bank does not bring the bank within the 
jurisdiction of the Commission. Yet that is precisely 
defendants’ position. They assert the right to examine 
any national bank whenever a share of its stock is listed 
as an asset by a registrant. In fact, under defendants’ 
theory, they would have the right to examine the books 
and records of any national bank even though the regis¬ 
trant never owned a share of the corporation’s stock, 
if the Commission felt it had reason to believe that 
those books contained any information with reference 
to the statements filed by a registrant. Section 12 (b) 
does not purport, nor may it be implied, to give the 
Commission any such unbridled jurisdiction. 


' Xor is there anything in Section 21 (a) of the Securi¬ 
ties Exchange Act, authorizing the Commission to in¬ 
vestigate violations of the Act, which gives the appel¬ 
lees the right to examine into the affairs of a national 
bank which is not seeking to register its stock upon a 
registered exchange. In the first place, as pointed out 
above, this general grant of investigative powers must 
be read with the provisions of the banking acts limiting 
the right to examine into the affairs of national banks. 
In addition to the fact that the Commission is not un¬ 
restricted in selecting the subjects or objects of its in¬ 
quiries, it is, secondly, not free to follow its own ideas 
of punitive methods for enforcing the act. 

The Commission does not sit as a court with power 
to punish offenders against the act; its powers are 
limited to cancellation or suspension of the registrant’s 
certificate. The right to inquire into the profit and loss 
statements and balance sheets filed by Transamerica 
Corporation does not give appellees the right to regu¬ 
late the business and accounting practices of the plain¬ 
tiff bank. Yet here, defendants propose by means of a 
public hearing to punish the plaintiff bank for mere 
suspicion of malfeasance, to penalize its depositors and 
borrowers by exposing their private accounts, and to 
criticize the plaintiff bank for failing to adopt what the 
Commission will determine to be proper banking and 
accounting practices. Certainly, it could not have been 
intended or foreseen by Congress that the Commission 
could stretch these provisions of law (Sections 12 (b) 
and 21 (a)) to the point of saying that it authorized 
them to go into a national bank, secure its books and 
records, determine the value of its assets, the adequacy 
of its reserves and the classification of slow loans. Cer¬ 
tainly it is no proper function of the Commission to 
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arrive at a statement of condition of a national bank 
differing from the statement of condition arrived at by 
the Comptroller of the Currency, and to make all this 
information and their conclusions public in a hearing 
to which the plaintiff bank is not even a party. Even 
the Comptroller himself, the Federal Reserve Board, 
and the Federal Deposit Insurance Corporation—the 
three governmental agencies directly and vitally con¬ 
cerned with the proper conduct of national banks—are 
not authorized to take any such extreme measures. 
Congress has intended no such result and none is 
necessarv. 

(1) That Congress did not intend that the power to 
examine national banks should be spread among a 
variety of governmental agencies is clear from all per¬ 
tinent legislation. Thus, neither the Reconstruction 
Finance Corporation, the Federal Home Loan Bank, 
nor the Federal Intermediate Credit Corporation, three 
governmental agencies created for the purpose of lend¬ 
ing millions of dollars to banks, is authorized to ex¬ 
amine the affairs or condition of the verv banks to 
which the loans are made. Instead, by express statutes, 
these agencies are required to rely upon the reports of 
examinations made to the Comptroller of the Currency 
or upon special examinations made by him at their re¬ 
quest.- Moreover, as has been shown, before even the 
Comptroller may make such examinations for these 
agencies, the consent of the private institutions in¬ 
volved must be obtained. 

s Several years ago. the Reconstruction Finance Corporation made 
formal announcement that thereafter it would rely wholly upon the 
regular examinations made by the Comptroller, the Federal Reserve 
Board, and the Federal Deposit Insurance Corporation of banks 
within the jurisdiction of these respective agencies. Hearings, H. 
Committee on Banking and Currency, H.R. 5357, 74 Cong. 1 Sess. 
(1925), ». 135. 
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Furthermore, to imply that the Commission has the 
power to examine a national bank would be to tear 
away the safeguards which Congress has thrown about 
the affairs of a national bank. The regulatory powers 
of those agencies directly charged with the responsi¬ 
bility of supervising national banks may only be exer¬ 
cised upon certain conditions and pursuant to an estab¬ 
lished procedure. For example, if the Comptroller 
should find mismanagement in the operation of a na¬ 
tional bank, he may publish the examiners’ reports 
only in the event of the failure of the bank to comply 
with his recommendations, and then only upon proper 
and repeated notice, and the Federal Reserve Board is 
given no power to do so under any circumstances (see 
Point II, infra). Yet if appellees’ claim is sustained, 
they would have the power, as they have already done 
to some extent in this case, to publish these reports 
without any warning or opportunity to be heard, then 
make their own examination of the affairs of the bank 
and make public any further disclosures with reference 
to the bank’s affairs which might be made at such 
inquisition. If Congress had any thought that the 
Commission should be vested with any such drastic 
powers, it is manifest that it would have so provided 
in terms that left nothing to implication or to judicial 
or administrative construction. . 

(2) Xot only is there no basis in the statutes for 
implying power in the Securities Exchange Commis¬ 
sion to examine national banks, but there is no justi¬ 
fication in reason or practice for such an implication. 
Under established practice, the Comptroller of the Cur¬ 
rency examines all national banks, the Federal Reserve 
Board examines all member state banks, and the Fed¬ 
eral Deposit Insurance Corporation examines insured 
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state banks that are not members of the Federal Re¬ 
serve System. Neither of these latter two agencies, 
although thev have the statutory authority to do so, 
finds it necessary to go behind the reports of the Comp¬ 
troller of the Currency. As Chairman Eccles has said: 

The Comptroller's examinations are accepted for 
National Banks . . . There is no point, of course, 
to duplications of examinations. (Hearings, 
House Committee on Banking and Currency, H. R. 
5357, 74 Cong. 1 Sess. (1935), p. 390.) 

Mr. Crowley of the Federal Deposit Insurance Corpo¬ 
ration has stated that “there is no occasion” to 
examine national banks, for the examinations of the 
Comptroller are entirely “adequate”. Hearings, S. 
Committee on Banking and Currency, H. R. 5357, 74 
Cong. 1 Sess. (1935), Pt. I, pp. 40, 43. 

The duties and functions of the Comptroller are at 
least as broad as those of the Commission in making 
examinations. The former protects depositors; the 
latter, investors. The former is backed by a long his¬ 
tory of practice, and regular semi-annual inspections; 
the latter by requests for information and hearings only 
when sought bv the administrators. In the nature of 
things, the Comptroller, in the field of banking, makes 
far more searching examinations than the Commission 
could do in any practical sense. 

While in some parts of the record (R. 60-64) there 
is an attempt to show that the Comptroller has not 
done his duty with respect to banks generally, it is no 
more than a mere attempt, since the answers elicited 
by the appellees from the Deputy Comptroller are 
equivocal at most. Statements that it is “difficull to 
do anything much” about irregularities (R. 60), that 
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no bank has been “closed” (R. 61), or that the Comp¬ 
troller has never resorted to the right to publish ex¬ 
aminers’ reports for failure to correct irregularities 
(R. 55, 61, 62), do not overcome the familiar presump¬ 
tion that a public officer has performed his duties. 3 
Similarly, the cautious statement that what might be 
done by the Comptroller in connection with loans and 
real estate would “depend a good deal on the circum¬ 
stances of each particular case” (R. 64) indicates no 
failure of duty on the part of the Comptroller. In¬ 
deed, in testifying this witness was concerned about 
the lack of any “moderate power” to force compliance 
(R. 63). Moreover, there is uncontradicted testimony 
that the appellant complied with all directions (R. 32- 
33, 45), and there is no testimony that the appellant 
refused to correct any practices that were not satisfac¬ 
tory to the Comptroller. Obviously, banks correct 
abuses called to their attention, so that information 
will not be published and so that they will not be 
closed. In any event, the failure of one set of public 
officers to do their duty cannot in itself confer juris¬ 
diction upon a wholly different administrative agency, 
unless Congress has so specified by statute. 

Section 13 (b) of the Securities Exchange Act pre¬ 
cludes investigation by the Commission beyond the 
“requirements” imposed by the Comptroller of the 
Currency “in respect of the same subject matter”, and 
thus, since the Comptroller preempts the whole field, 
the Commission is necessarily excluded: That Congress 
intended that the reports to the Comptroller furnished 

1 3 “The presumption of regularity supports the official acts of pnblic 

officers and. in the absence of clear evidence to the contrary, courts 
presume that they have properly discharged their official duties.” 
United States v. Chemical Foundation. 272 U. S. 1, 14-15. 
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adequate information to the Commission and protec¬ 
tion to the investing public is made dear by Section 
13 (b) of the Securities Exchange Act of 1934 (U. S. C., 
Tit. 15, Sec. 78 (m); 48 Stat. 894), which, so far as 
pertinent, reads as follows: 

The Commission may prescribe . . . the methods 
to be followed in the preparation of reports, in the 
appraisal or valuation of assets and liabilities in 
the determination of depreciation and depletion 
. . . but in the case of the reports of any person 
whose methods of accounting are prescribed under 
the provisions of any law of the United States, or 
any rule or regulation thereunder, the rules and 
regulations of the Commission with respect to re¬ 
ports shall not be inconsistent with the require¬ 
ments imposed by such law or rule or regulation in 
respect of the same subject matter . . . (Italics 
supplied.) 

As pointed out heretofore, the appraisal of assets and 
the calculation of depreciation are the gist of the ac¬ 
tion the defendants herein propose to take. Obviously 
this section, because of the words ‘‘methods of ac¬ 
counting” is not to be restricted to the mere specifica¬ 
tion of the kinds of books to be kept (such as a “cash 
book” etc.), but is meant to exempt pro tauto institu¬ 
tions which report to other federal regulatory bodies 
“in respect of the same subject matter”. It transcends 
mere matters of form and includes matters of sub¬ 
stance. Some seeuritv issuers mav be under regulation 
merely as to form, others in varying degrees as to 
substance and subject matter. 

It is not a mere direction that the rules of the Securi¬ 
ties and Exchange Commission be laid beside and 
conformed to the rules of the Comptroller. Indeed, 
the Comptroller does not proceed by rules but by 
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actual and detailed examinations of banks. His “re¬ 
quirements” thus preempt the field. Defendants at¬ 
tempted at the trial to make much of the fact that the 
Comptroller does not prescribe the methods of ac¬ 
counting (R. 41-42, 59-60, 23). To a limited extent 
this is true largely because of difference in the size of 
banks and the desirability of flexible methods, but 
nevertheless banks must keep proper books by proper 
methods which the examiners from the Comptroller’s 
office check at least semi-annually (R. 41-42, 59-60). 
There is thus no necessity for mere rules of account¬ 
ing, since the visitorial power exercised goes far be¬ 
yond such methods of regulation. Unsound practices 
are corrected on the basis of the examiners’ reports 
(R. 51, 54, 58-59, 63, 64) at the request of the Comp¬ 
troller, since otherwise the bank may be cited to the 
Federal Reserve Board, the examiners’ reports after 
specified notice may be made public, or the Comp¬ 
troller may institute suit to forfeit the bank’s charter 
(R. 51, 55, 61, 62). 

That this is the proper interpretation of the measure 
is brought out by the debates with respect to railroads 
subject to financial regulation by the Interstate Com¬ 
merce Commission. Senator Stciwer sought an amend¬ 
ment which would authorize the carriers subject to 
Section 20 of the Interstate Commerce Act to file 
'“duplicate copies of the reports” filed with the Inter¬ 
state Commerce Commission and specifically exempt 
them from Sections 12 and 13 of the Securities Ex¬ 
change Act (78 Cong. Rec., Pt. 8, p. 8507). The confer¬ 
ence committee brought in the section with specific 
authority for such carriers to file duplicate reports but 
omitting any specific exemption from Sections 12 and 
13. In reply to a question by Senator Steiwer, Senator 
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Byrnes, one of the conferees, stated that he thought 
the section would not “prevent a requirement [by the 
Securities and Exchange Commission] as to supple¬ 
mental information.” Senator Steiwer then said (78 
Cong. Rec., Pt. 9, pp. 10183-10184): 

We ought to bear in mind that the Interstate Com¬ 
merce Commission has more than the power to 
exact reports; it absolutely controls the account¬ 
ancy of the railroad carriers; it prescribes the 
form in which they shall keep their books. It not 
only does that, but it may and does, examine their 
books. It has the power to enforce a complete 
system of auditing those books. It examines the 
reports. It sends its field agents to the offices of 
the railroad companies. 

To which Senator Byrnes replied: 

It was our thought, in view of the facts referred 
to bv the Senator, that it would be verv difficult 
to conceive of supplemental information which 
could be required by the commission appointed 
under this proposed act. 

And, when Senator Steiwer expressed doubt of this 
interpretation, Senator Byrnes continued, saying 

The Senator has said that the reports of the rail¬ 
roads to the Interstate Commerce Commission 
cover practically every phase of the carrier’s 
business, and there can be no duplication of any 
of that information. 

Senator Steiwer was still fearful that “the require¬ 
ments that may be made . . . will be limited only by 
the imagination of the clerks who submit the program 
to this new commission”—an apprehension which, as 
the present case indicates, was prophetic (id.). 
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Here plaintiff bank is subject to complete visitorial 
power of the Comptroller of the Currency, the Federal 
Reserve Board, and the Federal Deposit Insurance 
Corporation. Such power is complete and exhaustive, 
and under it not only are reports made but the reports 
are checked by examiners and corrections are required 
to be made. Xo more complete regulation is to bo 
imagined. There is nothing “in respect to the same 
(subject matter” left to be done by the Securities and 
Exchange Commission or by defendants, for the Comp¬ 
troller’s “requirements” go to the substance and the 
truth of the reports of condition of banks. Manifestly, 
plaintiff is not to be penalized by differences between 
the Comptroller and the Securities and Exchange Com¬ 
mission as to what is “truth and accuracv.” 

In short, Congress has prescribed that institutions 
subject to regulation by other federal agencies are 
exempt to that extent: under the banking acts plaintiff 
is subject to complete regulation; and therefore nothing 
remains, no area remains, within which defendants or 
the Securities and Exchange Commission may operate. 
If there be anv ambiguitv in this statute it lies in the 
failure of defendants to keep in mind the nature and 
extent of the visitorial powers conferred upon the 
Comptroller of the Currency. 

Upon all the relevant statutes, the investigation pro¬ 
posed transcends the statutory authority conferred 
upon the Commission and, therefore, as an excess of 
jurisdiction, is unlawful and subject to injunction. 
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n. 

Tiie Reports of Examinations by National Bank Ex¬ 
aminers. Upon Which Defendants’ Order for the 
Investigation and Subpoenas Were Based. Are 
Confidential and Not Available for the Inspec¬ 
tion or Use of Defendants. 

Defendants, first for their “confidential use” and 
then for “public official use,” secured from the Secre¬ 
tary of the Treasury bank examiners' reports relating 
to plaintiff bank (R. 21). Counsel for defendants ad¬ 
mitted that their order instituting the public investiga¬ 
tion contained items “from information which is gotten 
from the examiners' report” (R. 84-85), as is indeed 
obvious on the face of the order (R. 97-116). On the 
basis of this same information, the subpoenas (R. 117- 
142,142-146) were issued (R. 22, 24). 

Legal issue presented: It is a familiar principle that 
subpoenas issed upon unlawfully acquired evidence are 
themselves unlawful. Sih'crtliorne Lumber Co. v. 
United States, 251 U. S. 385; Gouled v. United States , 
255 U. S. 298; Amos v. United States, 255 U. S. 313; 
Agnello v. United States , 269 U. S. 20; Byars v. United 
States, 273 U. S. 28; Note, 17 Va. L. Rev. 593 (1931). 
“The Fourth Amendment was adopted in view of long 
misuse of power in the matter of searches and seizures 
both in England and the colonies; and the assurance 
against anv revival of it, so carefullv embodied in the 
fundamental law, is not to be impaired by judicial sanc¬ 
tion of equivocal methods, which, regarded super¬ 
ficially, may seem to escape the challenge of illegality 
but which, in reality, strike at the substance of the con¬ 
stitutional right.” Byars v. United States, supra, at 
33-34. To allow the use, in any fashion, of unlawfully 
obtained information, in the words of Mr. Justice 
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Holmes, “reduces the Fourth Amendment to a form of 
words” ( Silverfhonte Lumber Co. v. United States, 
supra, at 392). The rule, of course, applies to civil 
proceedings as well as to criminal prosecutions (see 
Rogers v. United States, 97 F. (2d) 691, 692 (C. C. A., 
1, 1938); Tu re Andrews’ Tax Liability, 18 F. Supp. 
S04, 807-80S (D. C. Md., 1937). 

1 The question here, therefore, is whether the defend¬ 
ants could lawfully make use of the information pro¬ 
cured from national bank examiners’ reports (as the 
court below concluded, Concls. of Law Xos. 4, 5, 6, 
R. 21), or whether those reports could lawfully be 
used only pursuant to functions performed under 
the banking acts. If the information upon which the 
Commission has purported to act was unlawfully ob¬ 
tained, then clearly injunction will lie to prevent the 
illegal disclosure (cl*. Utah Fuel Co. v. Bituminous 

Coal Comm., .U. S., Jan. 30, 1939; American 

Sumatra T. Carp. v. Securities and Exch. Com’v, 93 
F. (2d) 236 (D. C. App., 1937)), since, as the court 
below said, “for this bank, if it had a good cause of 
action, to be required to stand by until the Commission 
had done all the havoc that the bank could possibly 
sustain and then made its finding and then brought the 
bank into court, would be unreasonable” (R. 94, 25). 
The remainder of the discussion on this point will 
therefore be confined to the confidential nature of bank 
examiners’ reports. 

Ground of decision below. The court below felt 
(R. 93) that 

the different commissions and departments of the 
government should cease to regard themselves, 
each one, as a water tight compartment and as 
working out its own salvation [so] that help from 
other departments should not be asked for or 




sought. The various departments of the Govern¬ 
ment, generally speaking, should be like the vari¬ 
ous parts of the human being’s brain. Each one 
of them should help the other. Each one of them 
should lend aid and give information to the other 
and, just as in nature, you cannot separate one 
compartment of the brain from the other, so it 
should be, generally speaking, with the Govern¬ 
ment of the United States. 


Thus, blandly, the question presented was ignored, for 
the problem is not whether agencies should “lend aid 
and give information to each other“ but whether the 
Congress has intended an intermingling of functions 
to the extent that the safeguards and restrictions as 
to banking information in the hands of the Comptroller 
of the Currency are set at naught when the officers 
of a second public agency, the Securities and Exchange 
Commission, seek “aid” and “information”. 

Testimony and findings: The reports of national 
bank examiners to the Comptroller have always been 
held confidential. Indeed, not only are the reports not 
made public but they are restricted in their use within 
the government. Each request from another agency 
to have access to the reports is “studied” on its 
“facts” (K. 65, 82), and a distinction is drawn be¬ 
tween furnishing “an isolated case of information in 
an examiner’s report” and “in furnishing the whole 
report” to another Department or agency of the gov¬ 
ernment (R. 65). They are, of course, used in “crimi¬ 
nal prosecutions under the National Bank Act” (R. 
82, 61, 65, 66, 84, 85). They are furnished to bank 
receivers who, of course, act for the bank and use the 
reports “in the performance of their duties under the 
Bank Act” (R. 83, 84, 86). Indeed, the confidential 
nature and limitations on the use of examiners’ reports 
are so generally understood that “formal requests” 
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for them are few in number (K. 83). Aside from their 
use in connection with violations of the banking laws 
or with the consent of the bank involved (R. 84), they 
have never been used publicly (K. 85). The finding 
bf the court below summarizes part of this testimony 
(R. 20-21). In short, the use of these reports is con¬ 
fined as a matter of practice to the exercise of func¬ 
tions under the banking acts—except that attorneys of 
the Bureau of Internal Revenue (which is of course in 
the same department as the Comptroller and to whom 
the reports must be a tempting source of information) 
make use of them “informally’’ (R. 82, 83, 65), per¬ 
haps in this respect stretching the rule of confidence. 

1 Confidential Nature of Reports of National Bank 
Examinations: In 1912 Attorney General Wickersham 
recognized that the President and officers of the Treas¬ 
ury had a discretion as to making information in the 
Comptroller’s office available to other agencies or arms 
of the federal government, although it had been “the 
'custom of his [the Comptroller’s] office to consider a 
great part of such information as confidential,” 4 and 


4 In the next year the Comptroller of the Currency testified before 
the so-called Pujo Committee (Hearings. House Committee on Bank¬ 
ing and Currency. H.R. 429 and 504 (1912-1913), Money Trust Investi¬ 
gation. 62 Cong. 2 Sess., Vol. 2. Pt. 19. p. 1391), as follows: 

Mr. Untermeyer [Counsel to the Committed: Is the informa¬ 
tion gathered by your examiners regarded as secret? 

Mr. Murray [Comptroller of Currency]: It has always been 
regarded by the office as confidential. 

Mr. Untermeyer: Well, now, confidential as against whom? 

Mr. Murray: We have never even produced the reports of the 
examiners in court. We were subpoenaed to produce them at one 
time, and we asked the judge to rule whether or not we should 
obey under the law as it existed, and he ruled that those reports 
need not be produced in court under the subpoena. 

Mr. Untermeyer: Where was this? 

Mr. Murray: It was in New York. 

Mr. Untermeyer: In what court? 

Mr. Murray: The Federal Court. 

Mr. Untermeyer: What judge? 

Mr. Murray: I am not sure. I do not remember what judge. 


was of the opinion that the President might authorize 
the officers of the Treasury to make such information 
available to a committee of the Congress. 29 Op. A. G. 
555, 560, 562-563. It should be noted that this opinion 
related primarily to requests not for examiners’ reports 
or for information already in the hands of the Comp¬ 
troller (of which there was “but little, if any” of the 
type sought in the Comptroller’s possession at the 
time) but to a request that the Comptroller use the 
powers of his office to gather information as to the ac¬ 
tivity of national banks or their officers in the promo¬ 
tion of securities (id., 557, 560-563). The Attorney 
General, however, pointed out that “nowhere in the 
law is there any express provision that the information 
thus acquired by the Comptroller shall be confidential” 
(id., 560). 5 Indeed, the Federal Reserve Act of 1913, 
in forbidding the disclosure by bank examiners of infor¬ 
mation as to borrowers or collateral “without first 
having obtained the express permission in writing of 
the Comptroller” seemed to imply that the latter might 
authorize disclosures (38 Stat. 272, Sec. 22, December 
23,1913; U. S. C., Tit. 12, Sec. 594). Recently, however, 
the Congress has passed legislation which, by necessary 
implication at least, recognizes the long practice of the 
Comptroller in regarding examiners’ reports as con¬ 
fidential and by the same token makes them so. 

Banking Act of 1933: Thus the Banking Act of 1933 
“authorizes” the Comptroller, but does not require 
him, to publish examiners’ reports as a penalty for the 
violation of the banking acts—but even then requires 
two long periods of notice with an opportunity to cor- 

6 The Comptroller still refused to furnish the Committee data it 
considered essential. House Report, Vol. F, No. 1593, 62 Cong. 3 Sess. 
(1912-1913), p. 16. 
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rect any improper practices (48 Stat. 192, c. 89, Sec. 
28(a), June 16,1933; U. S. C., Tit. 12, Sec. 481): 

The Comptroller of the Currency shall have power, 
and he is hereby authorized, to publish the report 
of his examination of any national banking associa¬ 
tion or affiliate which shall not within one hundred 

and twentv da vs after notification of the recom- 
• • 

mendations or suggestions of the Comptroller, 
based on said examination, have complied with the 
same to his satisfaction. Ninety days’ notice prior 
to such publicity shall be given to the bank or 
affiliate. 

A stronger statement of what is known in the courts as 
“necessary implication” would be hard to imagine. 

Similarly, any officer or director of a national bank 
or state bank member of the Federal Reserve who vio¬ 
lates the banking laws or engages in unsound practices, 
after a warning, may be cited to the Federal Reserve 
Board and, after still further notice and hearing, may 
be removed by an order served on the director or officer 
and on his bank but 

such order and the findings of fact upon which it 
is based shall not be made public or disclosed to 
anyone 

except in criminal proceedings for violation of the 
order itself (48 Stat. 162, 193-194, Sec. 30, June 16, 
1933; U. S. C. Tit. 12, Sec. 77). Obviously, Congress 
has not merely adopted the long practice of the Comp¬ 
troller but has made it a legislative policy. This is 
made doubly clear in a further series of statutes refer¬ 
ring to several agencies of the government, as follows: 

Federal Farm Loan Act: As far back as March 4, 
1923, Congress “directed” (and this is the only one of 
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this group of statutes which makes it mandatory) the 
Comptroller, upon request of any Federal Intermediate 
Credit Bank, both to furnish ‘‘such reports, records, 
and other information, as he may have available,” and 
“to make through his examiners” requested examina¬ 
tions “for the confidential use of the Federal Inter¬ 
mediate Credit Bank” of organizations and national 
banks through or for which the Federal Intermediate 
Credit Bank has made or contemplates making dis¬ 
counts or loans. Furthermore, except as otherwise 
required by law, “no such examination” is to be made 
“without the consent of such organization.” 42 Stat. 
1458, Sec. 208 (a); U. S. C., Tit. 12, Sec. 1091. 

Reconstruction Finance Corporation Act: The act of 

1932 creating the Reconstruction Finance Corporation 
“authorized” the Comptroller, “under such conditions 
as [he] may prescribe, to make available to the corpo¬ 
ration, in confidence, such reports, records, or other in¬ 
formation as [he] may have available relating to the 
condition of” financial institutions “with respect to 
which the corporation has had or contemplates having 
transactions” etc. and to “make through [his] ex¬ 
aminers or other employees for the confidential use of 
the corporation, examinations of such financial institu¬ 
tions.” Moreover, applicants for loans, “as a condi¬ 
tion precedent thereto,” are required to “consent to 
such examinations as the corporation may require . . . 
and that reports of examinations by constituted 
authorities may be furnished by such authorities to the 
corporation upon request therefor.” 47 Stat. 8, Sec. 8; 
reenacted to include the corporation’s activities under 
the Emergency Relief and Construction Act of 1932, 47 
Stat. 709, 714, c. 520, Sec. 204; U. S. C., Tit. 15, Sec. 608. 
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Federal Home Loan Bank Act: Similarly, the Fed¬ 
eral Home Loan Bank Act of 1932 “authorized'’ the 
Comptroller, 

under such conditions as [he] may prescribe, to 

make available to the [Federal Home Loan Bank] 

board in confidence for its use and the use of any 

Federal Home Loan Bank such reports, records, or 

other information as may be available, relating to 

the condition of institutions with respect to which 

anv such Federal Home Loan Bank has had or 
* 

contemplates having transactions . . . and to 
make through [his] examiners or other employees, 
for the confidential use of the hoard or any Federal 
Home Loan Bank, examinations of such institu¬ 
tions. 

Moreover, “as a condition precedent thereto,” every 
institution applying for advances under the act is re¬ 
quired to “consent to such examination . . . and/or 
that reports of examinations by constituted authorities 

mav be furnished bv such authorities to the bank or 
» « 

the board upon request therefor.” 47 Stat. 739. Sec. 22 
(a) and (b); U. S. C., Tit. 12, Sec. 1442 (a) and (b). 

Federal Deposit Insurance Corporation: In 1935 the 
Federal Deposit Insurance Corporation was authorized 
to exercise visitorial powers—that is, to employ ex¬ 
aminers to examine national banks, but only “with the 
written consent of the Comptroller of the Currency.” 
It is given “access to reports of examinations made by, 
and reports of condition made to, the Comptroller of 
the Currency . . . and may furnish to the Comptroller 
of the Currency . . . reports of examinations made on 
behalf of, and reports of condition made to, the Corpo¬ 
ration”—in short, there is to be a mutuality of access 
to the reports of each other’s examinations. However, 
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it is given authority to publish, in a manner “not incon¬ 
sistent with any applicable law,” only “reports of con¬ 
dition” of anv “insured State nonmember bank,” 
which excludes national banks and Federal Reserve 
banks and excludes examiners’ reports as distinguished 
from “reports of condition.” 49 Stat. 693-694, Sec. 101 
(k) (2-4); U. S. C., Tit. 12, See. 264 (k) (2-4). 

Manifestly, these two groups of statutes—one relat¬ 
ing to publication of information by the Comptroller 
and the other authorizing him to make available re¬ 
ports to specified agencies of the government—lay 
down an unmistakable and unbroken policy of confi¬ 
dence as to bank examiners’ reports. Furthermore, as 
to the Reconstruction Finance Corporation and the 
Home Loan Banks and board, each borrower is re¬ 
quired, as a condition precedent to securing loans, not 
only to consent to examinations but to agree that exist¬ 
ing “reports of examinations by constituted authorities 
may be furnished by such authorities” to the agency 
specified. The necessary implication of this legislative 
policy is beyond doubt and, even within the government, 
requires not only that national bank examiners’ reports 
may be made available only as specified by law but that, 
when so made available, they are to be used in confi¬ 
dence and not published or used publicly. 

Attempts to extend the authority of the Securities 
and Exchange Commission: If any doubt remains, it 
may be resolved by defendants’ own interpretation of 
this question. On May 6, 1937, Senator Barkley intro¬ 
duced a bill (S. 2344, 75 Cong. 1 Sess.) “to provide for 
the regulation of the sale of certain securities in inter¬ 
state and foreign commerce, and the trust indentures 
under which the same are issued,” of which Section 10 
(b) provided that 
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The Treasury Department, the Comptroller of the 
Currency, the Board of Governors of the Federal 
Reserve System, the Federal Deserve Banks and 
the Federal Deposit Insurance Corporation are 
hereby authorized, under such conditions as they 
may prescribe, to make available to the Commis¬ 
sion, such reports, records or other information as 
they may have available with respect to trustees 
or prospective trustees under indentures for which 
applications for qualification have been filed with 
the Commission, and to make through their ex¬ 
aminers or other employees for the use of the ('urn- 
mission, examinations of such trustees or prospec¬ 
tive trustees. Every such trustee or prospective 
trustee shall, as a condition precedent to qualifica¬ 
tion of such indenture, consent that reports of ex¬ 
aminations by Federal, State, Territorial or Dis¬ 
trict authorities mav be furnished bv such authori- 

• • 

ties to the Commission upon request therefor. 

This legislation was sponsored by the Securities and 
Exchange Commission, to the extent that the President 
by letter to the Chairman of the Senate Committee on 
Banking and Currency on May 24,1937, urged its adop¬ 
tion (Senate Report 1619, 75 Cong. 3 Sess., Januarv 5, 
1938, pp. 3, 5). 

1 The report of the Senate Committee indicates that 
the section, as further amended and explained below, 
embodied “the suggestions of representatives of the 
several governmental agencies having supervisory 
authority over banks, and of the banks themselves” 
( id., 20). By comparison, it is obvious that the Com¬ 
mission here sought the privilege of securing ex¬ 
aminers' reports in much the same language as the 
Federal Farm Loan Act, the Reconstruction Finance 
Corporation Act, and the Federal Home Loan Bank 
Act, supra —except that the original proposal omitted 
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the rule of confidence imposed upon those agencies as 
to examiners’ reports once obtained. 

At the hearings on this measure (Hearing, Senate 
Committee on Banking and Currency, S. 2344, 75 Cong. 
1 Sess. (1037)) defendant Douglas testified in support 
of the measure (id., pp. 17-76). Section 10 (b) had been 
amended by that time to provide that (id., 13-14): 

no report, record or other information made avail¬ 
able to the Commission under this subsection, no 
report of an examination made under this subsec¬ 
tion for the use of the Commission, no report of an 
examination made of any trustee or prospective 
trustee by any Federal, State. Territorial, or Dis¬ 
trict authority having jurisdiction to examine or 
supervise such trustee, no report made by any such 
trustee or prospective trustee to any such author¬ 
ity, and no correspondence between any such au¬ 
thority and any such trustee or prospective trustee, 
shall be made available to the public by the Com¬ 
mission. 

Testifying with approval as to this amendment (id., 
71), Chairman Douglas said: 

That raises a question of some importance. These 
supervising agencies that have control over these 
banks that act as trustees, have in their possession 
information pertaining to the solvency of the 
banks. And we all know that such information at 
times, if made public, may cause great damage. 
There are evidences in the banking statutes of a 
meticulous attempt made not to release that infor¬ 
mation too freely. It is a great risk to the banks, 
at times. * * * So I think there is a sound policy 
there, not to make public the information that the 
Federal Reserve Board or the Comptroller of the 
Currency otherwise would not make public. 

Another amendment (id., 14) in the same section lim¬ 
ited the Commission in its investigations “to determin- 
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ing whether such trustee is qualified to act as trustee” 
and the original proposal (Sec. 10 (c)) specified that 
the Commission should not have the power 

to conduct an investigation for the purpose of 
determining whether the provisions of an inden¬ 
ture as to which an application for qualification is 
effective are being complied with, or to enforce 
such provisions. 

As to this language. Chairman Douglas testified (id., 
72): 

The Commission would not be warranted in going 
in and making a general investigation of the finan¬ 
cial condition of the bank, that might disclose to 
the public, at an inappropriate time, facts pertain¬ 
ing to the bank's liquidity, solvency, or what not. 
The Commission would be strictly limited ... to 
a very narrow issue . . . 

Returning to the subject later (id., 73-74), Senator 
Barkley asked Mr. Douglas whether the measure, as 
amended, “would prevent you from divulging to the 
court [in case of judicial review of an order] the in¬ 
formation you had obtained through these sources, and 
upon which you based an order?” To which Chairman 
Douglas replied (id., 74-75): 

I think so. I would so read it. * * # As we see the 
situation, these reports on the conditions of banks 
—which reports are received from the Federal 
agencies—clearly should be used very circum¬ 
spectly. * * * I do not think the information from 
examiners of banks should be made public. # * 

If [a report of condition] were available [that is, 
“published”, as shown by the context] . . . the 
Commission would be justified in basing its find¬ 
ings upon the published report. If that published 
report was not available, then the Commission 
would be foreclosed from making available a report 
that it received from the examining authority. 
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The measure failed to become law and was intro¬ 
duced in the present session of Congress on January 
10, 1939 as S. 477, of which Section 318 (b) is the 
same as Section 10 (b) of S. 2344 introduced during 
the previous session, except that instead of prohibiting 
disclosure of examiners’ reports “to the public” the 
new measure would prohibit disclosure even within the 
government, by providing that no such information 

shall bo divulged or made known or available by 
the Commission or any member, officer, agent, or 
employee thereof, to any person other than a mem¬ 
ber, officer, agent, or employee of the Commission. 

and the further provision was added to the section, 
presumably with reference to criminal prosecutions 
under Section 322 of the proposed measure, that 

the Commission may make available to the Attor¬ 
ney General of the United States, in confidence, 
any information obtained from such records, re¬ 
ports of examination, other reports, or correspond¬ 
ence, and deemed necessary by the Commission, or 
requested by him, for the purpose of enabling him 
to perform his duties under this title. 

Obviously, both the Commission and the Congress have 
recognized the rule of confidence as to examinations of 
banks, even with relation to the Securities and Ex¬ 
change Commission. 

Conclusion: Beyond doubt, legislative policy has 
made reports of national bank examinations confiden¬ 
tial, both as to the public and as to officers of the gov¬ 
ernment not specifically authorized to see them. To 
say that the Congress, with one hand, has consistently 
confined banking examinations and reports to those 
specifically named to receive them and even in their 
custody has made such reports of examinations strictly 
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confidential but, with the other hand, has authorized 
the same information to be exchanged among govern¬ 
mental agencies and by them to be published to the 
world is to impute to the national legislature a glaring 
inconsistency in matters of vital concern. To resolve 
that inconsistency in favor of the defendants is to as¬ 
sume that the purposes of the Securities Exchange Act 
are superior to the policy of the banking acts—to such 
an extent that, in the mere pursuit of information, the 
defendants may publicize the very information with¬ 
held under the banking acts. In short, one policy must 
be held to obliterate the other, and the policy relating 
to the protection of investors must be preferred over 
the policy painstakingly devised and often reaffirmed 
for the specific protection of depositors, borrowers, and 
stockholders of banks—otherwise, the decision below 
must be reversed. 

In any consideration of this problem, of course, there 
may lurk a feeling that wrongdoing or suspicion of 
wrongdoing must be investigated or punished and that 
information, wherever gathered by public authority, 
is to be used to that general end. To this there are 
several answers: (1) The nature of the information 
contained in banking examiners’ reports is such that 
Congress has consistentlv hedged it about with restric- 
tions preventing its dissemination publicly or within 
the general government. The same reports as to the 
condition of plaintiff were required to be used in mak¬ 
ing up the consolidated data submitted by Transameriea 
to the Securities and Exchange Commission as plaintiff 
submitted to the Comptroller, and obviously there 
would in any event be a risk of being charged with in¬ 
consistent if anv differentlv calculated data were sub- 
mitted. Moreover, defendants have asked plaintiff to 


submit no additional or differently calculated informa¬ 
tion, but have arbitrarily demanded the information 
from plaintiff in public hearing—thus suddenly sub¬ 
jecting plaintiff to damaging publicity from which it is 
protected under the banking laws. (2) Private insti¬ 
tutions satisfactorily reporting to one specialized set 
of public officials ought not be roughly charged with 
wrongdoing by another public agency, on the basis of 
the same information. Differences in purposes, meth¬ 
ods, and policies of the several administrative units 
ought not be thus wreaked upon the unsuspecting pri¬ 
vate institutions concerned. In short, plaintiffs are not 
seeking to conceal a wrong or avoid its consequences, 
but simply ask that they be either left to the regulation 
provided under the banking laws or at least that in¬ 
formation acquired under those laws be reserved for 
proceedings under those laws. 

in 

Ox Their Face, and Certainly Unless Defendants 
Possess Visitorial Powers or Are Authorized to 
Use National Bank Examiners’ Reports, the Sub¬ 
poenas Issued Pursuant to the Order for the 
Investigation and Hearing Are a “Fishing Ex¬ 
pedition”—Since, for the Most Part, They Com¬ 
mand the Production of ALL Books and Papers 
for Inspection in the Hope That Evidence May- 
Turn Up to Prove Charges or Implied Charges 
General in Nature. 

The comprehensive and visitorial nature of the in¬ 
vestigation undertaken by the Commission is illustrated 
on the face of the subpoenas issued to Russell G. Smith, 
cashier of plaintiff, and to Louis Ferrari, vice presi- 


dent of plaintiff. Indeed, they go beyond visitorial 
power for, while bank examiners must go to the bank 
to make their examinations, here defendants command 
that all records be brought to them for inspection. 
For this very reason, the defendants have been led to 
issue subpoenas which are necessarily and in fact “fish¬ 
ing expeditions” under the settled decisions of the Su¬ 
preme Court of the United States, and therefore void 
under the Fourth Amendment to the Constitution which 
prohibits unreasonable searches. 6 Nevertheless, while 
the court below held that the Commission could not 
enter upon “a fishing expedition or a wild goose 
chase”, the subpoenas “do not appear to be unreason¬ 
able” (R. 93). 

The subpoenas: Louis Ferrari is commanded to ap¬ 
pear and bring with him (R. 117-142): 

All loan and discount records, collateral records, 
appraisal records, charged off loan and discount 
records, loan approval records, and any other 
books of account not heretofore enumerated to¬ 
gether with all supporting data and records of cor¬ 
respondence for and covering the period from 
Januarv 1, 1929 to the date hereof [Januarv 13, 
1939] 

relating to nearly two hundred loans, the numbers of 
which are given, in ten branches of plaintiff bank. The 
selection and numbers of the loans have obviously been 
made and obtained from bank examiners’ reports. 

" The Securities and Exchange Commission, like courts and other 
administrative agencies, is of course subject to the usual rules relat¬ 
ing to subpoenas, witnesses, and the scope of inquisitorial power. 
For general analysis of the Commission's investigative authority, see 
comments and notes in 44 Yale Law J. S19 (1935); 36 Mich. L. Rev. 
786 (1938); S6 U. Pa. L. Rev. 420 (1938). 
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Russell G. Smith is similarly commanded to appear 
and bring with him (R. 142-146, 21-22): 

All records of loans and discounts, records of as¬ 
sets other than loans and discounts, records of 
collateral, records of charged off loans and dis¬ 
counts, records of charged off assets other than 
loans and discounts, loan approval records, invest¬ 
ment records, records of inter-company accounts, 
general and expense ledgers, payroll and expense 
records, and any other books of account and rec¬ 
ords in support thereof not heretofore enumerated, 
records of appraisal, real estate tax bills, insur¬ 
ance policies, receipted bills and expense vouchers, 
contracts, guarantees, options, pledges and other 
agreements, minute books and records of corre¬ 
spondence, for and covering the period from .Jan¬ 
uary 1,1929, to the date hereof [January 10,1939j 
which relate to any one or more 

of six items—(1) “all payments” and credits to A. P. 
Giannini; (2) “the agreements” of three specified 
dates “relating to certain assets previously carried on 
the books of” plaintiff and all data relating to the 
“character” of those assets as well as intercorporate 
transactions and obligations relating to them; (3) data 
with respect to “losses, doubtful and slow accounts” 
carried on plaintiff’s books as well as the “write-up” 
of securities, the “adequacy” of reserves, the “char¬ 
acter” of recoveries and profits on securities, the “de¬ 
preciation” on banking property, and “the amount and 
character of foreign credits” together with “any for¬ 
eign exchange restrictions affecting the collectibility 
thereof”; (4) “the agreements” of two specified dates 
“relating to certain charged off assets . . . and the 
character of the assets subject to these agreements” 
as well as all subsequent agreements and transactions 
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relating to these assets; (5) “the agreement” of fixed 
date between plaintiff and Transamerica Corporation 
“relating to approximately 56,000 shares of the stock 
of National City Bank” together with any subsequent 
or other agreements relating thereto and accounting 
methods employed to reflect such agreements and any 
payments thereunder; and (6) “the manner of crea¬ 
tion, treatment and adequacy of the ‘reserves’ set up 
on the books of” plaintiff “and its predecessors and 
the charges thereto”. With the exception of the agree¬ 
ments identified by date, party, and subject (which 
must have been secured from the reports of national 
bank examiners), all of these requests are most general 
' in terms and in effect command plaintiff to bring all 
its books and papers to the officers of the Commission 
' so that the latter may search them. In form and effect, 
these subpoenas, taken separately or together, are gen¬ 
eral search warrants covering a ten-year period. 


The decisions of the Supreme Court: Hale v. Hen¬ 
kel, 201 U. S. 43, involved a subpoena issued to the 
secretary and treasurer of a corporation against which 
the United States was proceeding under the antitrust 
laws, requiring him to produce, in the words of the 
Supreme Court (p. 45): 


1. All understandings, agreements, arrange¬ 
ments, or contracts, whether evidenced by corre¬ 
spondence, memoranda, formal agreements, or 
other writings, between MacAndrews & Forbes 
Company and six other firms and corporations 
named, from the date of the organization of the 
said MacAndrews & Forbes Company. 

2. All correspondence by letter or telegram be¬ 
tween MacAndrews & Forbes Company and six 
other firms and corporations. 
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3. All reports made or accounts rendered by 
these six companies or corporations to the prin¬ 
cipal company. 

4. Any agreements or contracts or arrange¬ 
ments, however evidenced, between MacAndrews 
& Forbes Company and the Amsterdam Supply 
Company or the American Tobacco Company or 
the Continental Company or the Consolidated 
Tobacco Company. 

5. All letters received by the MacAndrews & 
Forbes Company since the date of its organization 
from thirteen other companies named, located in 
different parts of the United States and also 
copies of all correspondence with such companies. 

Thus, this subpoena was precisely the same in its gen¬ 
erality as many of the items in the subpoena directed 
to Smith and as to the whole of the subpoena directed 
to Ferrari, who is directed by defendants herein to 
bring with him all papers relating to nearly two hun¬ 
dred borrowers. 

In Hale v. Henkel the Supreme Court said (pp. 
76-77): 

Applying the test of reasonableness to the present 
case, we think the subpoena duces tecum is far too 
sweeping in its terms to be regarded as reason¬ 
able. It does not require the production of a sin¬ 
gle contract, or of contracts with a particular cor¬ 
poration, or a limited number of documents, but 
all understandings, contracts or correspondence 
between the MacAndrews & Forbes Company, and 
no less than six different companies, as well as 
all reports made, and accounts rendered by such 
companies from the date of the organization of 
the MacAndrews & Forbes Company, as well as 
all letters received by that company since its or¬ 
ganization from more than a dozen different com¬ 
panies, situated in seven different States in the 
Union. 
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If the writ had required the production of all the 
books, papers and documents found in the office 
of the MacAndrews & Forbes Company, it would 
scarcely be more universal in its operation, or 
more completely put a stop to the business of that 
company. Indeed, it is difficult to say how its 
business could be carried on after it had been de¬ 
nuded of this mass of material, which is not shown 
to be necessary in the prosecution of this case, 
and is clearly in violation of the general principle 
of law with regard to the particularity required in 
the description of documents necessary to a search 
warrant or subpoena. Doubtless many, if not all, 
of these documents may ultimately be required, 
but some necessity should be shown, either from 
an examination of the witnesses orally, or from 
the known transactions of these companies with 
the other companies implicated, or some evidence 
of their materiality produced, to justify an order 
for the production of such a mass of papers. A 
general subpoena of this description is equally 
indefensible as a search warrant would be if 
couched in similar terms. 


Everything said there is applicable to the present case. 
While there may be some few items in the subpoena 
directed to Smith which are sufficiently identified (on 
the basis of information unlawfullv obtained from bank 
examiners' reports), the witness can hardly be re¬ 
quired to separate the good or valid from the bad or 
invalid portions, at his peril. 

Consolidated Rendering Co. v. Vermont, 207 U. S. 
541, involved a subpoena issued in a state prosecution 
for selling diseased meat. There the order, which was 
held to amount to a subpoena duces tecum, called for 
the production of “all books of account” etc. contain¬ 
ing information as to dealings with four named com¬ 
panies, the cattle commissioners of Vermont, or the 
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State of Vermont which related to payments to them 
“on the following dates and for the amounts specified 
opposite each date (and here followed some over 40 
dates and amounts) “ over a period of less than two 
years (In re Consolidated Rendering Co., 66 Atl. 790, 
792). As a state proceeding, the case did not involve 
the Fourth Amendment but was sought by the com¬ 
pany to be brought within the prohibitions of the Four¬ 
teenth Amendment, a question which the Supreme 
Court avoided (207 U. S. at 553-554), saying (p. 554): 

The notice also gave in detail the dates and 
amounts of checks and vouchers which the com¬ 
pany was required to produce. * * * But un¬ 
less it can be said that the court or grand jury 
never has any right to call for all the books and 
papers, or correspondence, between certain dates 
and certain persons named, in regard to a com¬ 
plaint which is pending before such court or grand 
jury, we think the objection here made is not well 
founded. We see no reason why all such books, 
papers mid correspondence which related to the 
subject of the inquiry, and were described with 
reasonable detail, should not be called for and the 
company directed to produce them. * * * The 
notice is not nearly so sweeping in its reach as in 
the case of IIale v. Henkel, supra. 

On its facts, however, except for the period of time 
covered and the specification of parties, which is lack¬ 
ing in the main in the subpoenas here under considera¬ 
tion, the case would seem to go far in overruling the 
rule of Hale v. Henkel. However, in subsequent cases, 
the Supreme Court has reiterated the earlier rule. 

Federal Trade Comm. v. Amer. Tobacco Co., 264 
U. S. 298, involved an inquiry into resale price main¬ 
tenance. The Federal Trade Commission sought an 
order requiring one company to make available for ex- 
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animation “all letters and telegrams received by the 
Company from, or >ent by it to all of its jobber cus¬ 
tomers, between January 1, 1921, to December 31, 
1 ! 921” and the other to produce or make available for 
examination “all letters, telegrams or reports from or 
to its salesmen, or from or to all tobacco jobbers' or 
wholesale grocers' associations, all contracts or ar¬ 
rangements with such associations, and correspond¬ 
ence and agreements with a list of corporations 
tiamed” (p. 305). The Supreme Court, speaking 
through Mr. Justice Holmes, said (pp. 305-306): 

Anyone who respects the spirit as well as the let¬ 
ter of the Fourth Amendment would be loath to 
believe that Congress intended to authorize one 
of its subordinate agencies to sweep all our tradi¬ 
tions into the fire . . ., and to direct fishing ex¬ 
peditions into private papers on the possibility 

that tliev mav disclose evidence of crime. * * * 
• * 

The interruption of business [of which the same is 
true in the case at bar, R. 361, the possible revela¬ 
tion of trade secrets, and the expense that com¬ 
pliance with the Commission’s wholesale demand 
would cause are the least considerations. It is con¬ 
trary to the first principles of justice to allow a 
search through all the respondents’ records, rele¬ 
vant or irrelevant, in the hope that something 
will turn up. 

Visitorial power was distinguished (p. 306): 

The question is a different one where the State 
granting the charter gives its Commission power 
to inspect. 

The Consolidated Rendering Co. case was assumed to 
be in accord (pp. 306-307): 

A general subpoena in the form of these petitions 
would be bad. Some evidence of the materiality 
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of the papers demanded must be produced. Hale 
v. Ilenkcl, 201 U. S. 43, 77. In the state case re¬ 
lied on by the Government, the requirement was 
only to produce books and papers that were rele¬ 
vant to the inquiry. Consolidated Rendering Co. 
v. Vermont, 207 U. S. 541. 

And the company was not held to be required to pro¬ 
duce the documents properly called for, to separate 
the valid from the invalid parts of the request (p. 307): 

The demand was not onlv general but extended to 
the records and correspondence concerning busi¬ 
ness done wholly within the State. * * * We as¬ 
sume for present purposes that even some part of 
the presumably large mass of papers relating only 
to intrastate business may be so connected with 
charges of unfair competition in interstate mat¬ 
ters as to be relevant . . ., but that possibility 
does not warrant a demand for the whole. For 
all that appears the corporations would have been 
willing to produce such papers as they conceived 
to be relevant to the matter in hand. * * * If 
their judgment upon that matter was not final, at 
least some evidence must be offered to show that it 
was wrong. Xo such evidence is shown. 

This decision was followed by Federal Trade Com¬ 
mission v. Baltimore Grain Co., 284 F. 886 (D. C. Md., 
1922), affirmed by memorandum opinion 267 U. S. 586; 
and Cudahy Packing Co. v. United States, 15 F. (2d) 
133,136 (C.C.A. 7, 1926). In McMann v. Securities and 
Exchange Commission, 87 F. (2d) 377, 379 (C.C.A. 2, 
1937), two subpoenas issued by the Commission were 
sustained, in a proceeding for an injunction, on the 
ground that they were carefully limited, the court say¬ 
ing (p. 379): 

The investigation at bar was no . . . “fishing ex¬ 
cursion,” [as] it was limited to transactions in the 
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two companies as to which the Commission al¬ 
ready had some evidence of violations of the 
statute. The documents demanded were few and 
their production did not interfere with the busi¬ 
ness of Engel & Company. There was no oppres¬ 
sion, or evidence of any other motive than a law¬ 
ful investigation. 

Xo such statement can be made as to the investigation 
here. 

Conclusion: The broadly worded warrants which 

led to the adoption of the Fourth Amendment, in the 
words of Lord Camden who powerfully initiated the 
common law rule against unreasonable searches, 
“crept into the law by imperceptible practice” ( Entick 
v. Carrington, 19 How. St. Tr. 1029 (1765)). These 
tendencies of encroachment have not diminished in 
modern times. Hale v. Henkel and Fed. Trade Comm. 
v. Amer. Tobacco Co., supra, were a reaffirmation of 
vigilance, at the hands of the Supreme Court of the 
United States. Any decision today whittling down 
recognized rights of privacy (as is the right here in¬ 
volved, Interstate Commerce Comm. v. Brimson, 154 
U. S. 447, 478-479) for some supposed immediate neces¬ 
sity, or for some presently favored governmental ac¬ 
tivity, is a two-edged sword. Tomorrow it will be used 
to justify invasions of the same rights for wholly dif¬ 
ferent and, it may be, diametrically opposed objects. 
The protection against unreasonable search cannot be 
lifted from the by-paths of the Securities and Exchange 
Commission without destroying faith in the whole con¬ 
stitutional provision which, moreover, was manifestly 
not meant to be relegated to mere petty criminal prose¬ 
cutions. 
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IV. 

Even If Defendants Are Empowered Under Some 
Circumstances to Investigate Plaintiff Publicly 
in the Manner Here Proposed, They Are Never¬ 
theless Subject to be Restrained by Injunction 
—Since They Arbitrarily Seek to Exercise the 
Powerful and Damaging Right of Public Hear¬ 
ing Without First Calling on Plaintiff for the 
Voluntary Submission of Data Which, Under 
Section 24 of the Securities Exchange Act, 
Plaintiff Might Then Ask to Have Made Confi¬ 
dential with Right of Appeal to the Courts In 
Case Its Request Were Denied. 

Whatever the nature of the power here sought to be 
exercised by defendants, the gist of it is publicity. As 
the Supreme Court said in Utah Fuel Co. v. Bitumi¬ 
nous Coal Comm .U. S., decided January 30, 

1939, “obviously publication [of cost data of a mining 
concern] may be harmful” and “great and obvious 
damage . . . might be suffered.” Whatever may be 
said for or against publicity as a penal method gener¬ 
ally, the banking acts and settled policy of Congress 
with respect to information obtained by national bank 
examiners (supra Point II) eloquently testify to its 
devastating nature in the field of banking. Indeed, de¬ 
fendant Douglas testified at a Senate hearing (supra, 
p. 53) that publication or publicity of such informa- 
tion ‘‘may cause great damage. ’’ Testimony was given 
to this effect (R. 35). 

Assuming that the Commission has authority to ex¬ 
amine plaintiff in public hearing under proper circum¬ 
stances, it cannot do so recklessly and in disregard of 
administrative rights or remedies which the Securities 
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Exchange Act provides, nor may it do so in a manner 
calculated merely to harm plaintiff or to coerce action 
not within its authority to require. And an injunction 
will lie to prevent such attempted exercise of authority. 

In Amer. Bank cC Trust Co. v. Federal Bank, 256 
I\ S'. 350, the Federal Reserve Bank of Atlanta, Geor¬ 
gia, proposed to force non-member banks to conform 
to certain practices required of Federal Reserve banks, 
by accumulating (p. 356) 

checks upon the country banks until they reach a 
large amount and then to cause them to be pre¬ 
sented for payment ... in cash in such wise as 
to compel the plaintiffs to maintain so much cash 
in their vaults as to drive them out of business or 
force them, if able, to submit to the defendants' 
scheme. 

Undoubtedly the bank had the right to present checks 
for payment, just as defendants here insist upon their 
right to hold a public hearing as to the affairs of plain¬ 
tiff bank. There, however, the Supreme Court, speak¬ 
ing through Mr. Justice Holmes, said (pp. 358-359): 

The word “right’’ is one of the most deceptive of 
pitfalls; it is so easy to slip from a qualified mean¬ 
ing in the premise to an unqualified one in the con¬ 
clusion. Most rights are qualified. * * * 

If without a word of falsehood but acting from 
what we have called disinterested malevolence a 
man by persuasion should organize and carry into 
effect a run upon a bank and ruin it, we cannot 
doubt that an action would lie. * * * 

This is not private business. The policy of the 
Federal Reserve Banks is governed by the policy 
of the United States with regard to them and to 
these relatively feeble competitors. We do not need 
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aid from the debates upon the statute under which 
the Reserve Banks exist to assume that the United 
States did not intend by that statute to sanction 
this sort of warfare . . . 

See also Fidelity & Deposit Co. v. Tafoya, 270 U. S. 426, 
434. Something akin to “disinterested malevolence” is 
involved here, as will appear from an analysis of the 
facts and the safeguards in the Securities Exchange 
Act itself. 

Under Section 13 (b) of the Securities Exchange 
Act, Transamerica Corporation, in making up its con¬ 
solidated statements for the Securities and Exchange 
Commission, was required to use the reports of condi¬ 
tion submitted by plaintiff bank to the Comptroller of 
the Currency (U. S. C., Tit. 15, Sec. 78 (m); 48 Stat. 
894, June 6, 1934; supra. Point I, pp. 38-42), and even 
in the absence of statutory requirement on the subject 
would have been impelled to do so lest it be charged 
with inconsistency. Assuming that defendants may go 
behind data submitted to the Comptroller, both Trans¬ 
america and plaintiff bank, having submitted the data 
to the Securities and Exchange Commission as thus 
required, would appear to be entitled to a request for 
additional or supplemental information in the usual 
course, before being summoned into public hearing. 
Plaintiff received no such request, and none appears 
in the record. 

Not only principles of orderly procedure and fair 
play, but the Securities Exchange Act itself so requires. 
As to information required by the Commission and 
filed with it. Section 24 protects from disclosure by 
the Commission any trade secrets or processes and as 
to other types of information permits the private in- 
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terests concerned to make written objections to public 
disclosure. A refusal of the Commission then to hold 
such information confidential is subject to judicial re¬ 
view ( American Sumatra T. Corp. v. Securities and 
Exch. Corn'n, 93 F. (2d) 236 (D. C. App., 1937)). The 
right to resort to this administrative and judicial rem¬ 
edy is important and frequently exercised, as shown by 
the annual reports of the Commission (see comment, 
47 Yale Law J. 790 (1938)). 

Assuming that the Commission is authorized to call 
upon either Transamerica Corporation or plaintiff 
bank for this information, it has arbitrarily chosen to 
do so by public hearing and subpoena duces tecum so 
that all opportunity to have the desired data held con¬ 
fidential is foreclosed. In so doing, defendants have 
assumed that their right to hold public hearings is 
1 absolute and. if permitted to subject plaintiff bank to 
'such public inquisition, will have both destroyed the 
effect of Section 24 so far as plaintiff is concerned and 
have effectively injured plaintiff by an act at least akin 
to “disinterested malevolence” as set forth bv Mr. 
Justice Holmes in Amer. Bank & Trust Co. v. Federal 
Bank, supra. On this ground, if no other, the decree 
of the court below should be reversed. 

CONCLUSION. 

Xo reason appears why the plenary powers of the 
Comptroller of the Currency should be duplicated, 
superseded, or set at naught by the defendant members 
of the Securities and Exchange Commission. The set¬ 
tled legislative policy for the regulation of banks—the 
most sensitive of private institutions within the Ameri¬ 
can economic structure—cannot have been unwittingly 
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abandoned as a mere incident in the regulation of se¬ 
curities exchanges. Plaintiff bank does not seek to 
avoid investigation or regulation—indeed it would be 
impossible for it to do so. It asks only that such regu¬ 
lation be left to the agencies and the methods provided 
therefor under the banking acts. 

It is respectfully submitted that the decree below 
should be reversed, with direction to grant the relief 
prayed by plaintiff bank. 


Donald Richberg, 
William Stanley, 

T. W. Dahlquist, 
Charles W. Collins, 
Attorneys for Appellant . 


March, 1939. 
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STATEMENT 

'This is an appeal from a judgment of the District Court of the 
United Stales for tlie District of Columbia which (1) denied a prayer 
for a declaratory judgment and an injunction to restrain Appellees, 
Defendants below, (a) from inspecting the books of the Bank of 
America National Trust and Savings Association. Plaintiff below and 
Appellant in this proceeding: (b) from securing from the Treasury 
Department, the reports of national bank examiners relating to Ap¬ 
pellant. from using information derived from these reports in connec¬ 
tion with a public hearing, or from issuing any subjiena or making 
any inquiry on the basis of information so derived: and (2) dismissd 
Appellant's complaint. 


STATUTE INVOLVED 

Appellant in its brief, under the heading “Statutes Involved** (Ap¬ 
pellant’s Brief, pp. 4-6). refers to a number of statutory provisions. 

(i) 


o 


including, in a relatively inconspicuous position, the Securities Ex¬ 
change Act of 1934. as amended. 48 Stat. 881. 15 V. S. C. and Supp. 
III. Sec. 78. a copy of which is appended hereto. This treatment 
should not be permitted to obscure the fact that the acts of the Com¬ 
mission which this case was instituted to enjoin are acts undertaken 
pursuant to the Securities Exchange Act exclusively, and that the sole 
point ar issue in this case is whether that Act. pro[>erly construed, 
does in fact confer upon the Commission the authority which it 
claims. 

Although this Court has had occasion to consider the provisions of 
the Securities Exchange Act in another setting. 1 this is the first case 
to raise the question whether the Securities and Exchange Commission 
may in a lawful investigation inquire into the relevant books of a 
national bank. It therefore seems appropriate to describe briefly not 
only the background and purposes of the Securities Exchange Act 
but also, insofar as they are relevant to this case, the precise legal 
devices which the Act employs to achieve those purposes. 

The Securities Exchange Act of 1934 was an outgrowth of the 
so-called Pecora Investigation conducted in 1933 and 1934 by the 
Senate Committee on Banking and Currency of the 73rd Congress." 
(For a report of the investigation, see Senate Report 1455, 73rd Cong., 
id Sess. (1934)). This investigation dealt with the practices of stock 
exchanges, the buying and selling and the borrowing and lending of 
listed securities, banking operations, and related practices which in 
general accompanied the issuance and sale of securities and trading 
therein. This investigation unearthed and publicized many of the 
characteristic vices which had led to. or at least had made possible, 
the 8tock market crash of 19*29 and the subsequent unsettled financial 
conditions of the national economy. The Securities Exchange Act 
was enacted for the purpose of eliminating, or at least mitigating, 
many of these vices. The Act provided for the creation of a new 
independent agency to be known as the Securities and Exchange Com¬ 
mission (hereinafter sometimes referred to as the Commission) which 
would be charged with the administration of the provisions of the 
Act (except for certain functions entrusted to the Federal Reserve 
Board), and which would also assume the duties imposed upon the 
Federal Trade Commission by the Securities Act of 1933. 


1 See American Sumatra Tobacco Corporation v. Securities and Exchange Com¬ 
mission, 93 F. (2d) 226 (1937) [Securities and Exchange Commission's order 
denying confidential treatment of information set forth in an application for 
registration held reviewable]. 
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The provisions of the Securities Exchange Act are wide in scope 
and deal with a variety of subject matters. The Act governs the 
practices of members of stock exchanges and. under later amend¬ 
ments. of over-the-counter brokers and dealers: it controls both the 
amounts of margin required in exchange transactions effected on 
a national securities exchange and the types of securities which may 
be used as collateral for loans: it outlaws the more vicious forms of 
security manipulation: and it protects against the misuse of informa¬ 
tion by corjjorate insiders. The foregoing provisions are. in the 
main, essentially regulatory in character: they outlaw specific abuses 
or establish specific standards of conduct which must be observed. 
It is believed that their enforcement has done incalculable good. 

But perhaps more important are the provisions involved in this 
case, provisions which do not afford protection against abuses by 
outlawing them, but which enable investors to protect themselves 
by making available all of the information indispensable to well- 
informed action with respect to securities—the provisions of the Act 
which require anv enterprise desiring the advantage of a public 
trading market for its securities to make full and honest disclosure of 
all such facts about its business as are essential to an investor seeking 
to determine whether to buy, sell, or hold securities. 

The specific provisions of the Act which call for this disclosure 
are Sections 12 (b) and 13 (a). Section 12 (b) provides, in effect, 
that before a security mav be listed on a national securities exchange, 
the issuer must file with the exchange and with the Commission an 
application containing a wide range of detailed information, includ¬ 
ing balance sheets, profit and loss statements, and data regarding the 
nature of the business, the financial structure, the hierarchy of out¬ 
standing securities, and the make-up and compensation of the man¬ 
agement. This information is required to be given as to the issuer, 
and also as to any person directly or indirectly controlling or con¬ 
trolled bv, or under common control with, the issuer. 

Section 13 (a) requires that the issuer of a registered security 
shall file with the Commission such periodical reports and other docu¬ 
ments as the Commission mav prescribe to keep current the informa¬ 
tion in the original application for listing and registration. This 
section exemplifies the policy of the Act. that the files of the Com¬ 
mission shall at all times constitute a central repository of accurate, 
complete, and up-to-date information regarding the business and 
financial affairs of the issuer of anv securities which are registered 
and traded on a national securities exchange. 
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Provision for the enforcement of the requirements of full disclosure, 
for testing the truth of the information filed with the Commission, 
and for the criminal prosecution of those wilfully making false or 
misleading statements, is made in Sections 21. 19 (a) (2). and 32 (a) 
of the Act. Section 21 (a) of the Act authorizes the Commission 
to make such investigation as it deems necessary to determine whether 
any person has violated or is about to violate any provision of the 
Act or any rule or regulation thereunder. Section 19 (a) (2) of the 
Act authorizes the Commission, after appropriate notice and hearing, 
to deny, suspend, or withdraw the registration of a security if such 
action is necessary or appropriate for the protection of investors and 
if the Commission ••finds that the issuer of such security has failed 
to comply with any provision of this title or the rules and regulations 
thereunder.” 

STATEMENT OF FACTS 


The consistent effort of Appellant, both in its •‘History of Proceed¬ 
ings” (Appellant's Brief, pp. 7-10) and in its arguments, to represent 

this case as involving a controversv between dulv constituted and 

» • * 

cooperative agencies of the Federal Government, and in other respects 
to becloud the issues in the case, has resulted in such a distortion of 
the historical and otherwise pertinent facts of the case that we deem 
it necessary to furnish the Court with a restatement of those facts 
which will accurately and clearly summarize the Record and the 
Findings of Fact of the Court below. 

On August 7. 1937. Transamerica Corporation, a Delaware corpo¬ 
ration. in order to have its capital .-rock registered on national secu¬ 
rities exchanges under the Securities Exchange Act. filed with the 
Commission and with the New York and Los Angeles Stock Ex¬ 
changes an application for listing and registration of 11.390.784 
shares of its capital stock. 8^ par value (Defs. Ex. 1).- On Septem¬ 
ber 3. 1937. Transamerica Corporation amended its application to 
include registration of the stock on the San Francisco Stock Exchange 
(Defs. Ex. 1-A). The application, as amended, became effective on 
September 10. 1937. and since that time this stock has been traded 
on the three national securities exchanges mentioned above as a stock 
registered under the Securities Exchange Act (R. 18). 


2 All of the Exhibits introduced in the District Court have been certified by 
the Clerk of that Court, in their original form, as part of the Record on this 
appeal. The order directing such certification is found on page 94 of the Record. 
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In addition to its registration application. Transamerica Corpora¬ 
tion has filed with the Commission three amendments designed to 
correct information contained in the application and, in ostensible 
compliance with the requirements of Section 18 of the Act. has filed 
an annual report covering the developments of its affairs and condi¬ 
tion during the year 1987 (R. 19). 

Bank of America National Trust and Savings Association, the 
Appellant here, is a national bank doing business in California (R. 18). 
During the years 1934. 1935. and 193G. and up to July 15. 1937. less 
than a month before Transamerica Corporation filed its application 
for registration with the Commission. Bank of America X. T. & S. A. 
was the principal subsidiary of Transamerica Corporation, the latter 
owning 99.05 percent of its stock (R. 18). In fact, the stock of Bank 
of America X. T. & S. A. constituted the principal asset of Trans¬ 
america Corporation, comprising about three-fifths of its reported 
total assets (R. 10). On July 15. 1937. Transamerica Corporation 
distributed to its own stockholders, numbering in excess of 144.0(H). 
approximately 58 percent of the Bank's stock, retaining about 4^ per¬ 
cent of the outstanding stock, which it still owns < R. IS). As a result 
of the fact that Bank of America X. T. & S. A. during 1934. 1935. and 
1930 was substantially a wholly owned subsidiary of Transamerica 
Corporation, the latter was required by the Securities Exchange Act 
to include for those years, and did include, in its application for 
registration, balance sheets, profit and loss statements, and other 
financial information regarding the Bank (Defts. Ex. 1). combined 
with similar financial information regarding two other banking sub¬ 
sidiaries of Transamerica Corporation. These financial statements 
relating to Appellant are as integral a part of the registration appli¬ 
cation of Transamerica Corporation as are the financial statements 
covering the affairs of Transamerica itself (Defs. Ex. 1). 

In ordinary course, applications for registration and annual reports 
are subjected to careful scrutiny by the Commission's staff to deter¬ 
mine whether they comply in all respects with the requirements of the 
Act and of the Commission's forms and rules, and whether the state¬ 
ments contained therein are incomplete, false, or misleading in any 
material respect. The application, amendments, and annual report 
of Transamerica Corporation were in due course subjected to this 
scrutiny bv the Commission's staff. To facilitate this examination, 
the Commission requested and received from the Secretary of the 
Treasury authorization to examine certain reports of national bank 
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examiners relating: to Appellant: and members of its staff studied 
those reports (R. 21). 3 On the basis of the staff's full examination 
of all available information, the Commission concluded that it had 
reasonable "rounds to believe that the registration application, the 
amendments thereto, and the annual report tiled by Transamerica 
Corporation contained, in violation of the Securities Exchange Act 
and the rules adopted thereunder, numerous false and misleading: 
statements of material facts (PI. Ex. 1. R. 07. 20). 

Acting: on this belief, the Commission issued an order on November 
22. 1038 (PI. Ex. 1, R. 07. 20). directing: that a hearing: be held 
under Section 10 (a) (2) of the Act to determine whether Trans¬ 
america Corporation hail failed to comply with Section 12 (b) and 
Section:? 13 (a) and (b) of the Securities Exchange Act and the 
rules, regulations, and forms promulgated thereunder, in certain spe¬ 
cific respects set forth in the order: and. if so. whether it was neces¬ 
sary or appropriate for the protection of investors to suspend or 
withdraw the registration of the stock of Transamerica Corporation. 
The order enumerated specific false and misleading statements which 
the Commission had reason to believe were set forth in the application 
and'annual report and. more particularly, in the balance sheets and 
profit and loss statements with respect to Transamerica Corporation 
and certain of its subsidiaries, including Appellant. The Commis¬ 
sion's order was served upon both Transamerica Corporation and Ap¬ 
pellant no later than December 2. 1938 (R. 20). and fully disclosed 
every aspect of the inquiry which Appellant is now seeking to enjoin. 
It designated the defendant Henry Fitts as an officer of the Commis¬ 
sion 1 to conduct the hearing and to take testimony, and directed that 
the hearing begin in the offices of the Commission in Washington on 
January 10 . 1939 (PI. Ex. 1. R. *j 0). In connection with the hearing, 
the Commission on January 10 and January 13. 1939. issued subpenas 
(h/rfix tecum to the Cashier and Vice President, respectively, of the 
Appellant (R. 21. PI. Ex. 17. R. 117: PI. Ex. IS, R. 143). 


3 The Court should nor he misled by the implication, throughout Appellant's 
brief, that the Commission has made, or proposes to make, these reports public 
by introducing them in evidence or by some other means. No such action has 
been taken or is contemplated by the Commission, and the Record is barren of 
any facts which would justify Appellant’s implication. The solo bearing of 
these rejMirts uj)on the Commission’s action is that information contained therein 
gave the Commission reason to l>elieve that Transamerica Corporation had filed 
false and misleading information with regard to its subsidiary, the Bank. 
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Appellant is not a respondent in the proceeding instituted by the 
Commission (PI. Ex. 1): nor has it sought to exercise the privilege, 
granted bv Rule XVII of the Commission's Rules of Practice, to 
intervene as a party in said proceeding. Its interest in the proceeding 
arises from the fact that the Commission has questioned certain state¬ 
ments made with resj>ect to Appellant by Transamerica Corporation, 
and now proposes to ascertain the truth or falsity of such statements 
by an inquiry into the relevant records of Appellant (PI. Ex. 1). 
Insofar as the Commission's inquiry involves these records of Appel¬ 
lant. it <1<h‘s so not because Appellant is a bank or localise the Com¬ 
mission is concerned with enforcing national banking law, but simply 
because Appellant is a subsidiary of Transamerica Corporation and 
because that Corporation, in seeking to secure national public trading 
markets for its stock, has made a public record of information relating 
to Appellant, which public record the Commission has reason to believe 
is false and misleading in material respects. 

Although the Commission's order for a hearing under Section 19 
(a)(2) was issued on November 22. 1938. was served at the offices of 
Transamerica Corporation on November 25. 1938. and was also sent 
by registered mail and received by both Transamerica Corporation 
and the Appellant no later than December 2. 1938 (R. 20). Appellant 
did not file its complaint in the District Court until at least 45 days 
later. January 10. 1939. the very morning of the day set for the Com¬ 
mission's hearing (R. 1). The complaint prayed for a declaratory 
judgment and for an injunction restraining the Appellees (1) from 
issuing or enforcing subpenas calling for the production of Appel¬ 
lant's books or papers. (2) from securing information from the re¬ 
ports of national bank examiners in the files of the Treasury Depart¬ 
ment. or from basing any inquiry or subpena upon such information 
(R. 12-13). 

Following the trial of the case. Mr. Justice O'Donoghue announced 
his decision dismissing the complaint and delivered an oral opinion 
in which he stated that the Court made its findings of fact and its 
conclusions of law in accordance with the essential and substantial 
claims of fact and of law made by the Appellees (R. 94). The findings 
of fact and conclusions of law and the formal judgment dismissing the 
complaint were entered on February 7. 1939 (R. 17-25). On that 
day Appellant filed notice of this appeal (R. 2(5). and also filed a 
motion in this Court for an injunction ordering the Commission to 
preserve the status quo pending the disposition of the appeal. That 
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motion was granted by a judgment entered February 11, 1939. There 
lias been faithful compliance with that judgment. 

QUESTIONS PRESENTED AND SUMMARY OF ARGUMENT 


This appeal presents issues regarding the proj>er scope of the Com¬ 
mission’s investigatory powers, the legality of disclosures of relevant 
departmental information made by the Secretary of the Treasury to 
the Commission, the validity of certain subpenas issued by the Com¬ 
mission. and Appellant’s standing to obtain equitable relief. Appel¬ 
lant challenges the judgment of the District Court and. as we under¬ 
stand its argument, contends: 

(11 That iti a proceeding of unquestioned legality to determine the 
truth or falsity of information filed as a matter of public record by 
Trau'sameriea Corporation, an inquiry by the Commission into the 
frmh or falsity of such of tlie information as related to Transamer- 
ica’s subsiiliary. the Appellant, constitutes an exercise of so-called 
visitorial powers which. Appellant asserts, are reserved by banking 
statutes exclusively to the C’omj>t roller of the Currency (Appellant's 
Brief. pp. !4. 19-42): 

(2) That “principles of orderly procedure and fair play” require 
that before the Commission may institute a proceeding to determine 
the truth or falsity of information filed by an issuer with respect to 
its subsidiary, the issuer or its subsidiary must be permitted, as a 
matter of right. to correct information filed with the Commission; 
and that Section 24 of the Securities Exchange Act. providing 
under certain circumstances for confidential treatment of infor¬ 
mation filed with tlie Commission, gives to such an issuer or its sub¬ 
sidiary a right to stifle an inquiry regarding the truth of informa¬ 
tion which was filed more than 18 months previously and which has 
become part of the Commission’s public record (Appellant’s Brief, 
pp. 17-18. 07-70): 4 

(3) That, in the course of an investigation by the Commission to 

determine the truth of information filed with it. the Secretary of the 

Treasure has no authorifv to disclose to the Commission relevant 
• « 

departmental information contained in the reports of national bank 
examiners, and that any sulqnmas or inquiries based on information 
so disclosed are illegal and subject to injunction (Appellant’s Brief, 
pp. 10. 43-.‘>7): 


* This contention was not presented to the Court below. 
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(4) That the subpenas issued by the Commission violate the Fourth 
Amendment because they are unduly broad (Appellant's Brief, pp. 17. 
57-6(5): 5 and 

(5) That Appellant has a standing to obtain injunctive relief 
because the continuation of the Commission's proceeding "'ill result 
in irreparable injury to Appellant (Appellant's Brief, pp. 13. 67-70). 

The Appellees submit that the District Court properly denied Appel¬ 
lant's motion for a declaratory judgment and an injunction and 
pnmerlv dismissed its bill of complaint because: 

(1) X oiliinjr in the banking laws or any other laws of the United 
States derogates from tin* Commission's power and duty to inquire 
into and determine the truth or falsity of all information voluntarily 
filed with it as a public record for the purpose of securing or retaining 
the privilege of registration on national securities exchanges. 

(*2) The Commission's present inquiry into the truth of statements 
relating to Appellant is completely consistent both with the require¬ 
ments of a fair and orderly procedure and with Section -J4 of the 
Securities Exchange Act. 

(3) Statutes of the United States and regulations promulgated there¬ 
under confer upon the Secretary of the Treasury complete authority 
to disclo.-e to the Commission, for its use in discharging its duty under 
its enabling legislation, information contained in the liles or the 
Treasury Department and. more particularly, information in the files 
of the office of the Comptroller of the Currency, which by law is a 
Buteau of the Treasury Department: and such information, when 
affording the Commission reason to believe that statements filed with 
it are false or misleading, furnishes a proper basis for inquiries to 
determine whether or not there has been compliance with the standards 
ol complete and honest disclosure established by the Securities 
Exchange Act and the regulations promulgated pursuant thereto. 

(4) The subpenas issued by the Commission call only for material 
relevant to the charges in the Order to Show Cause and are sufficient!v 
particular in terms and definite in description to meet the require¬ 
ments of the Fourth Amendment. 

(5) Appellant has no standing to obtain equitable relief because its 
legal remedies are adequate and because it is not threatened with 
irreparable injury. 


This contention was not presented to the Court below. 
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ARGUMENT 

1 

The Securities Exchange Act of 1934 confers upon the Commis¬ 
sion full authority to institute and conduct proceedings to de¬ 
termine the truth or falsity of information regarding the Ap¬ 
pellant tiled by Transamerica Corporation 

Xo question has been raised as to the general propriety of the Com¬ 
mission's proceeding under Section 19 (a) (2) of the Securities Ex¬ 
change Act to determine whether Transamerica Corporation has 
failed to comply with provisions of the Act and with the rules and 
regulations thereunder by tiling with the Commission an application 
for Registration and an annual report which contain false or mis¬ 
leading statements with respect to its own affairs and those of its 
subsidiary corporations. For the purpose of this appeal, therefore, 
we shall confine our discussion to the question whether such an in¬ 
quiry can properly be directed to the truth of such of the information 
tiled by Transamerica Corporation as relates to the particular wholly 
owned subsidiary which is the Appellant in this case, or whether 
the Appellant's character as a national banking association is suffi¬ 
cient to immunize it to such an inquiry. 

A. An inquiry by the Commission to determine whether Transamerica Cor¬ 
poration has filed false or misleading information with respect to a sub¬ 
sidiary which is a national bank is not “visitorial” in character and is not 
forbidden by Section 21 of the Federal Reserve Act 

Appellant's unfounded contention that the action of the Commis¬ 
sion. insofar as it relates to the Appellant, is “visitorial'’ in char¬ 
acter is apparently adopted in order to bring into play the provisions 
of Section 21 of the Federal Reserve Act. 38 Stat. 201. 1*2 U. S. C.. 
Sec. 484. which provides as follows: 

Xo bank shall be subject to any visitorial powers other than 
such as are authorized by law, or vested in the courts of jus¬ 
tice or such as shall be or shall have been exercised or di¬ 
rected by Congress, or by either House thereof or by any 
committee of Congress or of either House duly authorized. 

We submit that Appellant's arguments on this aspect of the case 
rest on a complete misapprehension of the nature of the inquiry 
which the Commission is conducting and which Appellant is seeking 
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to enjoin. It cannot be emphasized too often that the Commission 
is merely seeking to determine and establish the facts. The Appel¬ 
lant's claim that the Commission's inquiry is "made with a view to 
examining all of plaintiff's affairs and determining if the conduct 
of its business is in accord with defendant's notions of good banking 
practices" (Appellant's Brief, pp. 19-20) is not supported by any 
record reference and is. in fact, completely unfounded. The Com¬ 
mission's only purpose is to determine whether or not Transamerica 
Corporation has complied with the requirements of truthful dis¬ 
closure set up by the Securities Exchange Act. and. if so. whether 
it i> necessary or appropriate for the protection of investors to 
suspend or withdraw the listing of Transamerica stock. And the 
well-settled course of decisions, which Appellant almost completely 
ignores, makes it clear that such an inquiry is not visitorial in 


nature.' 1 

The classical definition of visitation is an examination "to keep 
corporations created under the laws of the state within the limits 
of their power and to correct and punish abuses of their franchises", 
4 Thompson. Corporations. Sec. 5474 (1st ed.. 1895). Applying this 
definition in their interpretations of Section 5*240 of the Revised 
Statutes (the historical predecessor of Section 21 of the Federal 
Reserve Act), courts have rigidly confined the characterization 
"visitorial” to inquiries designed to determine whether a national 
bank has obeyed laws which affect a national bank a* *uch and de¬ 
signed to enforce observance of such laws. On the other hand, courts 
have made it unmistakably clear that an inquiry into the books of a 
bank, such as that here assailed, for the purpose of determining 
whether there has been a violation of a law which is separate and 
distinct from national banking law. does not constitute an exercise 
of "visitorial power.” 


Appellant has also urged that the “sweeping demands of the subpoenas for 
the production of all books and papers, as well as . . . the use of reports 
of examinations" of national banks, indicate that the Commission's inquiry is 
“visitorial" in nature (Appellant's Brief, pp. 14. 10-120 >. These assertions com¬ 
pletely misrepresent the character of the subpenas. which call for the produc¬ 
tion of "all books and patters" only as to certain designated and specific trans¬ 
actions. Furthermore, these assertions are completely irrelevant since the 
"visitorial** nature of an inquiry in no way depends upon the breadth of the 
subpoenas used therein or the source from which information is gathered in 
the course of the inquiry. 


Thus. First National Bank of Youngstown v. Hughes. 0 Fed. 737 
(C. C. X. D. Ohio. 1881). appeal dismissed. 106 U. S. 523 (188*2). in¬ 
volved a state statute which required the state Auditor to investigate 
the accuracy of tax returns and to assess delinquents the true amount 
of the tax. The Auditor was authorized to issue stihpenas and. in 
cases of recalcitrance, to apply to a specified court for an order com¬ 
pelling obedience under pain of contempt. In an investigation de¬ 
signed to ascertain whether any person had failed to report taxable 
deposits kept in a particular national bank, the Auditor issued a 
subpena to the bank’s cashier calling for the production of books of 
accounts which showed the names of depositors and the balance in 
their accounts as of a certain day. Ipon the cashier’s non-compliance, 
the Auditor applied to the court for the enforcement of the subpena. 
The bank brought a suit in equity to restrain the court proceedings. 
The defendants demurred and moved to dissolve a preliminary injunc¬ 
tion which had been previously granted. The demurrer was sus¬ 
tained and the bill dismissed. The Court held that the Auditor was 
not exercising “visitorial power" and defined “visitorial power"’ as 
follows: 

Hut do the defendants, or either of them, propose the exer¬ 
cise of visitorial authority ( We think not. Visitation, in 
la </*. os the art of the superior Or ru perinfending officer, mho 
c/s/ts a eorfioi'utton to cmanutu into its manner of conifacting 
business, and enforces an offset ranee of its Jams anil regula- 
t tons. liar riff defines the word to mean "inspection .' superin¬ 
tendence i direction ; regulation." The emerdse of no such 
(tuthoritg is contemplated bg the defendants. Theg do not 
content plate inspection , superrision. regulation of com plain- 
ant's business, or an enforcement of its lams or regulations. 
On the contrary, their purpose is to ascertain, in a legal way, 
and by legitimate testimony, whether any person had. at the 
time mentioned, on deposit with the complainant any money 
subject to taxation in said county which had not been returned 
by the owner thereof for that purpose. Hence, the subpoena 
commanding the production of the complainant’s books, in the 
manner and for the purpose stated, is not an exercise of * 4 visi- 
torial power": and it follows that the witness is not protected 
by said section from amenability to the probate court for his 
contempt in disobeying its mandate. [Italics supplied.] 

A similar definition was given in State v, First National Bank of 
Portland. 61 Ore. 551. 1*23 Pac. 712 (191*2). where the Court declared: 

The government, as founder of the National Banking Asso¬ 
ciation, possesses the same visitorial powers with respect to it 
as a private founder to a private institution. The visitorial 
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power over any civil corporation resides in the authority creat¬ 
ing it; and when we seek for a definition of the term “visitorial 
power,” as used in the National Banking Act. we must assume 
that it means the power, to paraphrase the definition in Allen 
v. McKean, supra, “to control and arrest abuses and to enforce 
a due observance of the statutes.” 

The term should also be interpreted in the light of the visi- 
torial powers enumerated in the National Banking Act. These 
in brief are set out in l'. S. Rev. St. Sec. 5240 (U. S. Comp. St. 
1901. p. 3516). which provided for the appointment of bank 
examiners, authorized to make a thorough examination of the 
affairs of every banking association, examine its officers and 
agents, under oath, and make a report of the condition of the 
bank to the controller. These, we take, are the visitorial powers 
referred to, and which no authority but Congress can authorize. 
The holding of the federal courts is in accordance with this 
view. 

In Guthrie v. Hark ness. 199 U. S. 14S. 158 (1905), the Supreme 
Court quoted and expressly adopted the definition of visitorial power 
announced in First National Bank of Youngstoirn v. Hughes, supra. 
Appellant has. however, relied upon the Guthrie case, and that case 
alone, as judicial authority in support of its claim that the Commis¬ 
sion's inquiry involves an exercise of visitorial power. A cursory 
reference to the context of the passage from which Appellant has 
wrenched a single misleading clause will make it clear that the 
Guthrie case does not support but. on the contrary, negatives Appel¬ 
lant's position . 7 

An application of the criteria developed in the foregoing cases, to 
which criteria Appellant has not even adverted, makes it clear that 
the Commission's inquiry into the records of the bank is devoid of 
all the characteristics which courts have declared essential to the 
existence of “visitorial power.” The Commission, in conducting a 
hearing with respect to the truth of the application for registration 

7 The Court declared: 

“In no ease or authority that wo have been able to find has there been a 
definition of this right [the right of visitation], which would include the private 
right of the shareholder to have an examination of the business in which he is 
interested and the right of discovery of the methods and means by which the 
agents of the corporation are conducting its affairs." See Guthrie v. Ilarkness, 
supra . at p. 158. 

Appellant has distorted this passage as follows: 

“Defendants avowedly propose to do exactly what the Supreme Court in 
Guthrie v. Hark ness. 11)0 U. S. 14$. 158. said could not be done except by one 
vested with visitorial powers: i. e.. examine the business and discover the 
‘methods and means by which the agents of the corporation are conducting its 
affairs'" (Appellant’s Brief, p. 21). 

133180—39-3 
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and the annual report filed by Transamerica Corporation, is in no way 
seeking to enforce the banking laws; or to alter any practices of 
Appellant, accounting or otherwise: or to supersede the authority of 
the Comptroller of the Currency. The language of First National 
Bank' v. Hughes, supra, page 1*2. is so plainly applicable to the Com¬ 
mission’s inquiry that it might have been announced with specific 
reference to it. The Commission does not contemplate "supervision, 
regulation of | Appellant’s] business or an enforcement of its laws 
or regulations." Appellant’s assumption that such is the case is com¬ 
pletely unfounded. On its face, the Commission’s order limits the 
inquiry to a determination whether Transamerica Corporation has 
filed false and misleading information with respect to its own affairs 
and those of its subsidiaries. In so far as the inquiry involves the 
affairs of the Appellant, it does so not because Appellant is a bank, 
but because it is a subsidiary of Transamerica Corporation and be¬ 
cause its parent has seen fit to make a public record of information 
concerning its affairs. Investigation as to the truth of this public 
record cannot be forestalled by the cry that such an investigation is 
“visitorial.” 

Two other cases, involving shareholders' rights to inspect the books 
of national banks, are relevant to the case at bar. In 1 Yood u'orth, 
v. Old National Bank. 154 Mich. 459, 117 X. W. 893 (1908). share¬ 
holders who had been induced to purchase stock by fraudulent rep¬ 
resentations of bank officers brought an action in fraud and deceit 
and obtained court orders which required that the records of a na¬ 
tional bank be made available to them so that they might “ascertain 
the true condition of the bank and capital stock.” An examination 
under similar circumstances and for similar purposes was permitted 
in Wittnehel v. Lough man. 9 F. Supp. 465 (S. D. X. Y.. 1935). 
affirmed, 80 F. (2d) 222 (C. C. A. 2nd. 1935). 

It is readily apparent that there is a fundamental similarity in 
the objectives of the shareholders in the cases just cited and those 
of the Commission in this case. The shareholders were seeking repa¬ 
ration for fraud and consequently wished to investigate the truth of 
statements upon which they had relied. The Commission is seeking 
the prevention of fraud and consequently wishes to investigate the 
truth of statements which serve as a public index of value and upon 
which potential investors may rely. It would be strange indeed if the 
Commission, seeking to prevent the exploitation of investors, were 
denied means made available to investors who have already been 
exploited. 
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The authorities discussed above set at rest the contention that an 
examination of the records of Appellant in a proceeding by the Com¬ 
mission to determine the accuracy of the information regarding 
Appellant filed by Transamerica Corporation is "visitorial’* in char¬ 
acter. But the essential question presented to the Court is not 
whether or not the investigation in question can properly Ik? called 
“visitorial." but rather, whether or not such investigation is one 
which the Securities Exchange Act authorizes the Commission to 
undertake. For if the Commission's investigation is thus authorized 
by law. it is immaterial whether or not it be denominated "visitorial" 
in character. And we submit that an examination of the provisions 
of the Securities Exchange Act can leave no possible doubt that the 
investigation is one which the Act authorizes the Commission to 
undertake. 

Appellant has nowhere questioned the existence of a general au¬ 
thority in the Commission to inquire into the truth or falsity of all 
information filed with it as a public record. No challenge has been 
made to the authoritv of the Commission to investigate the truth of 
the statements of Transamerica Corporation regarding its own 
affairs, or the affairs of its non-banking subsidiaries. Appellant, 
however, seeks to carve out an exception when an investigation im¬ 
pinges upon statements regarding subsidiaries which are national 
banks. There is no basis in the Act or in any other existing law for 
recognizing such an exception. Registrants under the Act are under 
a duty to make full disclosure with respect to the financial condition 
of their subsidiaries without regard to whether those subsidiaries 
are manufacturing companies, real-estate companies, or national 
banks. Correlatively. in order to make these requirements of dis¬ 
closure effective, the Commission is expressly endowed with full 
authority to make such investigations as it deems necessary to deter¬ 
mine the existence of violations of the provisions of the Act. Ob¬ 
viously, such violations may be found as readily in the misrepre¬ 
sentation of material facts regarding the financial condition of a 
subsidiary of a registrant as in misrepresentation regarding the regis¬ 
trant itself: and the Act affords no basis whatever for imputing any 
limitation which would make the Commission’s investigatory power 
dependent upon the character of the business of the particular subsid¬ 
iary involved. If. as in this case, the Commission has reason to 
believe that a registrant has filed false and misleading statements 
regarding a particular subsidiary which happens to be a national 
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bank, its power to examine the relevant records of that subsidiary 
must be coextensive with its unquestioned power to examine the rele¬ 
vant records of non-banking enterprises. More than tenuous impli¬ 
cations are necessary to justify a conclusion that the character of 
that subsidiary's business precludes the Commission from examining 
into and determining the existence of such false and misleading 
statements. 

Appellant would be immune to the Commission’s powers of inquiry 
only if it could point to a provision specifically exempting it there¬ 
from. But the Securities Exchange Act does not exclude banks or any 
other kind of enterprise from the scope of the Commission’s investi¬ 
gatory powers. Moreover, the Securities Exchange Act. on its face, 
makes it clear that this failure to exempt banks was deliberate, that 
when Congress intended to exempt banks from particular provisions 
of the Act it did so. affirmatively, specifically, and unequivocally. 
Thus, by Section 3 (a) (4) banks are expressly excluded from the 
definition of the term “broker" and by Section 3 (a) (5) are ex¬ 
pressly excluded from the definition of the term “dealer." The leg¬ 
islative historv of the Act also indicates that banks are not to be 
•> 

excluded from the operation of any provision of the Securities Ex¬ 
change Act in the absence of an express exemption. 8 Moreover, the 

8 7S Cong. Rec. S3S9, 73rd Cong.. 2d Sess. (1934). During the debates in the 
Senate on Senate Bill 3420. a bill similar to House Bill 9323. which subsequently 
was enacted as the Securities Exchange Act of 1934, Senator Hastings submitted 
an amendment to exclude banks from the delinition of the term “member.” The 
amendment was rejected. The discussion regarding the amendment between 
Senator Fletcher, who was Chairman of the Senate Committee on Banking and 
Currency and of the subcommittee on Stock Exchange Practices, and Senator 
Hastings, the proponent of the amendment, makes it clear that banks, in the 
absence of an express exemption, were to be subject to all the terms of the Act. 

Mr. Fletcher. Mr. President, the amendment would enable the bank to 
become a member of an exchange without subjecting itself to the provi¬ 
sions of the bill. Banks would be put in a sj>eeial class of membership 
under the amendment. There are banks in the country now which are 
members of exchanges, and others would be formed for that purpose, and 
yet they would not In* under any restriction or restraint at all under the 
provisions of the bill, because they would be excepted under the definition 
of members. 

I think the idea is thoroughly wrong. 

Mr. Hastings. Mr. President. I am frank to say that I do not know 
much about this proposal. I have introduced it by request. I should like 
to make the explanation which was made to me with respect to it. 

There are many banks which are members of stock exchanges, and as 
such are entitled to participate in the commissions charged on security 
transactions originated by them. This type of membership exists in sev- 
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clause specifically exempting banks from the registration require¬ 
ments of the Securities Act of 1933,® contrasted with the absence of 
such an exemption in the Securities Exchange Act, makes it clear 
that no exemption was intended in the latter Act. In the absence 
of a provision expressly insulating banks against the Commission's 
inquiries, there is no basis for the contention that the relevant rec¬ 
ords of national banks are blocked off from the Commission’s scru¬ 
tiny. It cannot reasonably be held that the Commission, in a lawful 
inquiry with respect to the truth of material statements bearing on 
the value of Transamerica Corporation and its subsidiaries, must stop 
short at the door of the building almost 3/5th of the assets of Trans¬ 
america Corporation. 

Appellant, however, presents the novel contention that although 
the Securities Exchange Act in terms confers upon the Commission a 
general authority to scrutinize all records relevant to a proceeding 
before it, such authority does not extend to the relevant records of 
national banks because of the absence of any provision specifically 
authorizing examination of such records. This is in effect a con¬ 
tention that the whole (a statute authorizing an investigation of all 
relevant records) does not include one of its parts (records of na¬ 
tional banks). To support its contention. Appellant apparently relies 
on Section 21 of the Federal Reserve Act and its legislative history, 
and in its brief (p. 29) argues: 

By reason of the statutory history of this provision [Sec¬ 
tion 21 of the Federal Reserve Act] and the fact that it is 
included in the Federal Reserve Act itself, the intention of 
Congress is clear that, where the phrase ‘authorized by law’ 
is used, it refers to provisions of law expressly conferring 
power of examination and regulation of banks. Furthermore, 
apart from its legislative history, it is obvious that the phrase 
‘authorized by law’ must mean specifically authorized by name 
or class, for no investigative or inquisitorial authority is vested 
in an administrative agency except ‘by law.’ No administra¬ 
tive agency could in the first instance assume to exercise investi- 


eral different western stock exchanges. Unless the section is amended, 
these hanks will be deprived of a profitable source of revenue. The bill 
already recognizes that banks should be exempted from the definition of 
“broker” and “dealer," because the provisions of the bill applicable to bro¬ 
kers and dealers would impose an impossible burden on banks. The same 
would he true of those banks which would be considered members of stock 
exchanges under the sweeping definition contained in the paragraph. 

•Section 3 (a) (2) of the Securities Act of 1933. as amended. 48 Stat. 77, as 
amended by 48 Stat. 906. 15 U. S. C.. Sec. 77c (a) (2). 


gative powers unless it had some general statutory investiga¬ 
tive authority. 

Thus, in every instance where investigative power over na¬ 
tional banks is extended to new agencies of the government, 
elaborately specific language has been used by Congress. The 
Federal Farm Loan Act (4-2 Stat. 1458. Sec. 208 (a): U. S. C., 
Tit. 12, Sec. 1001). the Reconstruction Finance Corporation 
Act (47 Stat. 8. Sec. 8: U. S. C.. Tit. 15. Sec. 008). and the 
Federal Home Loan Bank Act (47 Stat. 739. Sec. 22 (a and 
b): r. S. C.. Tit. 12. Sec. 1442 (a and b)) each specifically au¬ 
thorizes these agencies to examine national banks, but only 
through the Comptroller of the Currency. Moreover, each 
of them requires the consent of the bank to such examinations. 

The legislative history referred to by Appellant involves the unsuc¬ 
cessful attempt of the Pujo Committee, a Congressional investigating 
committee, to secure an amendment of Section 54 of the Banking Act, 
13 Stat. 11C. Rev. Stat.. Sec. 5241. which at that time provided as 
follows: 

And the associations (national banks] shall not be subject 
to any other visitorial powers than such as are authorized 
by this Act. except such as are vested in the several courts 
of law and chancery. 

That Committee, although convinced of its power, under this sec¬ 
tion, to investigate national banks, 10 had requested an amendment be¬ 
cause it feared that recalcitrant national banks would invoke Section 
54 of the Banking Act in order to delay and obstruct investigation. 
Although the amendment did not pass while the Committee was func¬ 
tioning. it was subsequently enacted and became Section 21 of the 
Federal Reserve Act. which reads as follows: 

No bank shall be subject to any visitorial powers other than 
1 such as are authorized by law. or vested in the courts of justice 

‘""Your committee was advised by counsel that the attitude assumed by the 
national banks and their construction of section 5241 of the Revised Statutes 
was imtenable: that under the construction contended for the banks that were 
the creatures of Congress would be beyond the control of their creator, and that 
Congress did not intend to deprive itself or either of its branches of authority 
to control. suj>ervise. or investigate the national banks or the Comptroller of 
the Currency in the performance of the duty delegated to him or to place the 
latter in the position of l>eing the only official of the Government whose acts 
or omissions were beyond its scrutiny, which would be the logical effect of the 
claim that the enactment of section 5241 vested sole, exclusive visitorial power 
over national banks in the comptroller.’* Report of Committee to Investigate 
the Control of Money and Credit. House Report No. 1593. 63d Cong.. 2d Sess. 
(1913). 
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or such as shall be or shall have been exercised or directed by 
Congress, or by either House thereof or by any committee of 
Congress or of either House duly authorized. 38 Stat. 271. 
12 U. S. C.. Sec. 484. 

We are unable to apprehend how this legislative history of Sec¬ 
tion 21 of the Federal Reserve Act supports Appellant's contention 
that the phrase “authorized by law", as used in that Section, means 
‘‘authorized by provisions of Jaw expressly conferring power of 
examination and regulation of banks” (Appellant's Brief, p. 29; 
italics supplied). 

Apart from the legislative history of Section 21. which we have 
discussed. Appellant relies strongly upon an assertion that certain 
recent statutes involving tin* Federal Home Loan Bank Board, the 
Reconstruction Finance Corporation, and the Federal Intermediate 
Credit Corporation, have used “elaborately specific language" in 
conferring upon those bodies the power to investigate the affairs 
of national banks (Appellant's brief, p. 29). Appellant deduces 
that the absence of similar "elaborately specific language" in the 
Securities Exchange Act indicates an exception to the Commission’s 
general power of investigation of violations of that Act. This con¬ 
tention. however, neglects the fact that the Commission, being a law- 
enforcing agency, is given general investigatory powers in the de¬ 
tection of violations of its statute, so that specification in detail of 
the precise fields which such investigation might cover would have 
been completely superfluous. The fiscal agencies referred to by Ap¬ 
pellant. however, are primarily lending agencies, agencies formed to 
enter into business contracts, and engaged primarily in financial 
dealings. In the creation of such agencies, what could have been 
more natural than that Congress, in conferring upon them an in¬ 
vestigative power, should have seen fit to specify in detail the 
particular character of investigations authorized? 

Furthermore, it is worth noting that, contrary to the assertion of 
Appellant, the powers of examination, (as distinguished from the 
right, to secure information from other governmental agencies) con¬ 
ferred at least upon the Reconstruction Finance Corporation and 
the Federal Home Loan Bank Board are conferred in general terms, 
permitting examination of “every applicant for a loan", and “every 
institution which shall apply for advances’’, without specification of 
the character of the applicant or institution involved. If Appellant 
is prepared to concede that such a mere general power of examination 
is sufficient to include authority to examine any such applicant or 
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institution as may happen to be a national bank, we are unable to 
understand its argument that no similar authority is conferred upon 
the Commission to inquire into the truth of statements made by such 
registrants or subsidiaries as may likewise happen to be national 
banks. 

Finally. Appellant's contention that a specific reference to national 
banks in kaec verba was necessary to subject them to the Commis¬ 
sion^ power of inquiry involves an error more basic than those dis¬ 
cussed above. It postulates that the Congress which enacted Section 
21 of the Federal Reserve Act had the power to impose limitations 
upon the statutory power of a subsequent Congress, and that the sub¬ 
sequent Congress, even though it expressed its intent unambiguously, 
could 1 not make it effective without using the form of expression 
which. Appellant contends, was prescribed by the Congress which 
enacted Section 21. But even if it were conceded that that Congress 
had sought to prescribe the restrictions claimed by Appellant, it is 
clear that a subsequent Congress could igiore such restrictions and 
could, by any clear-cut expression of intent, confer upon the Commis¬ 
sion the authoritv to examine the relevant books of a national bank. 
* 

We have, we submit, demonstrated that the Commission received such 
authority from the Securities Exchange Act. 

B. Section 13 (b) of the Securities Exchange Act does not limit the authority 
of the Commission to investigate the truth of statements filed with it in an 
application for registration or in an annual report 

Appellant urges, however, that Section 13 (b) of the Securities 
Exchange Act is to be construed as specifically excluding national 
banks from the Commission’s investigatory powers. That section 
provides as follows: 

(b) The Commission may prescribe, in regard to reports 
made pursuant to this title, the form or forms in which the 
required information shall be set forth, the items or details 
to be shown in the balance sheet and the earning statement, 
and the methods to be followed in the preparation of reports, 
in the appraisal or valuation of assets and liabilities, in the 
determination of depreciation and depletion, in the differenti¬ 
ation of recurring and nonrecurring income, in the ditferentia- 
1 tion of investment and operating income, and in the prepa¬ 
ration, where the Commission deems it necessary or desirable, 

1 of separate and/or consolidated balance sheets or income ac¬ 
counts of any person directly or indirectly controlling or con¬ 
trolled by the issuer, or any person under direct or indirect 
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common control with the issuer; but in the case of the reports 
of any person whose methods of accounting are prescribed 
under the provisions of any law of the United States , or any 
rule or regulation thereunder . the rules and regulations of the 
Commission with respect to reports shall not be inconsistent 
with the requirements imposed by such law or rule or regulation 
in respect to the same subject matter , and, in the case of carriers 
subject to the provisions of Section 20 of the Interstate Com¬ 
merce Act. as amended , or carriers required pursuant to any 
other Act of Congress to make reports, of the same general 
character as those required under such section 20, shall permit 
such carriers to file with the Commission and the exchange 
duplicate copies of the reports and other documents filed with 
the Interstate Commerce Commission, or with the govern¬ 
mental authority administering such other Act of Congress , in 
lieu of the reports, information, and documents required under 
this section and section 12 in respect of the same subject mat¬ 
ter. [Italics supplied.] 

Appellant grains no immunity from Section 13 (b). That Sec¬ 
tion is not applicable to national banks, and even if it were, it would 
not limit the Commission’s power to investigate the truth of state¬ 
ments filed with it. Section 13 (b) applies only to persons “whose 
methods of accounting are prescribed under the provisions of any 
law of the United States or anv rule or regulation thereunder.” The 
District Court lias found that “the Comptroller does not prescribe and 
has not issued or published any such accounting methods or practices” 
(R. 23; see also R. 59-GO). The national banking laws prescribe no 
particular accounting methods or practices to be followed by national 
banks in the maintenance of their own books and records. Al¬ 
though admitting that there is no prescription of accounting methods 
as to national banks (Appellant’s Brief, p. 40). a prescription which 
is a prerequisite to the operation of the second clause of Section 
13 (b). Appellant inconsistently finds in that Section a bar to the 
Commission’s inquiry. Because of Appellant's continued, if incon¬ 
sistent. reliance upon Section 13 (b), we deem it appropriate to make 
a brief reference to the nature of the Comptroller's functions as they 
relate to the operation of Section 13 (b) in this case. 

The Comptroller of the Currency has prescribed certain forms to 
be used by national banks in making their reports. In addition, he 
supervises the examinations of those banks by national bank exam¬ 
iners. Neither the prescription of forms nor the supervision of exam¬ 
inations involves a prescription of accounting methods. The forms 
do not impose any requirements on the manner in which business 

133180—30 -» 



00 


events shall be reflected on the accounting books and records main¬ 
tained by national banks. Rather, they merely prescribe the manner 
of 'presenting accounting data already on the book*. The examina¬ 
tion by national bank examiners involves at most an ex post facto 
supervision of the general conduct of the bank in the light of its 
enabling statutes, an examination of banking practices rather than 
a prescription of the methods by which such practices shall be re¬ 
flected. 

In the light of the fact that the Comptroller of the Currency does 
not prescribe accounting methods for national banks, and in the light 
of the fact that the record does not even disclose, as asserted by 
Appellant (Appellant's Brief, pp. 24, 38), that Appellant has com¬ 
plied with such directions as may have been made by the Comp¬ 
troller (R. 45), it is apparent that Appellant, in seeking to create the 
impression that there is a conflict between the Securities and Ex¬ 
change Commission and the Comptroller of the Currency (Appel¬ 
lant's Brief, p. 42). and in asking this Court to protect the jurisdiction 
of the Comptroller of the Currency against an allegedly unwarranted 
invasion by the Commission, is in reality seeking to carve out an 
area in which holding companies and their banking subsidiaries may 
operate without supervision of any character. 

Even if Section 13 (b) were applicable to national banks because 
their methods of accounting had been prescribed by the Comptroller, 
that Section would not limit the Commission's power to investigate 
the truth of statements relating to Appellant. The only language 
upon which the Appellant relies as a limitation of the Commission's 
power in this regard is the following: 

* * * in the case of the reports of any person whose 

i methods of accounting are prescribed under the provisions of 
any law of the United States, or any rule or regulation thcre- 
1 under, the rules and regulations of the Commission with re¬ 
spect to reports shall not be inconsistent with the requirements 
imposed by such law or rule or regulation in respect to the 
same subject matter * * *. 

A mere reading of this language will indicate its narrow scope. 
It relates only to the form of the reports which the Commission may 
require. It does not limit the Commission's power to determine the 
accuracy of these reports. And even with respect to form, it is clear 
that the language quoted above does not require the Commission to 
accept in the first instance the same forms as those filed with another 
governmental agency . except where that agency is the Interstate Com¬ 
merce Commission, but merely provides that such forms as the 
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Commission may prescribe shall not. in so far as they affect account- 

in*; methods, be inconsistent with accounting: methods prescribed by 

another agency. 

£ • 

This construction, which follows inescapably from the language 
quoted above, is substantiated by the negative implications of the 
clause which immediately follows it in the Act. the eur/tress provision 
that in case of carriers subject to the provisions of the Interstate 
Commerce Act. the Commission shall accept reports in the same 
form as those filed with the Interstate Commerce Commission. And 
even with respect to carriers, as well as the other enterprises covered 
by Section 13 (b). both the language of the Section and its legis¬ 
lative history 11 show clearly that the Securities and Exchange Com¬ 
mission may require the filing of such additional information as it 
deems appropriate. 

And notwithstanding Appellant’s repeated assertion that all of the 
information relating to Appellant filed with the Commission had been 
filed with the Comptroller of the Currency, a comparison of Trans- 
america Corjjoration’s application for registration (Defs. Ex. 1) and 
the form of Re]x>rt of Condition prescribed by the Comptroller (PI. 
Ex. 6) will show that much of the information with respect to Appel¬ 
lant filed by Transamerica Corporation was supplemental to that 
called for by the Comptroller of the Currency. Such supplemental 

“*'Mr. Stkiwki:. C)ii the question suggested by the observation last made, how 
do the conferees eonstrue the language in the last portion of the section as 
follows: 

•Information and documents required under this section and Section 12 in 
respect <>f the.same subject matter? 

‘•I>oes the Senator believe that will relieve the railroad from filing such 
additional reports as the new Commission, in its judgment, may require? 

"Mr. Byrnes. Certainly: the intent of the conferees according to my under¬ 
standing was that the railroads should not be required to tile reports differing 
from those which are now tiled with the Interstate Commerce Commission. 

"Mr. Stkiwki:. Hut would they be required to file additional reports? 

"Mr. Fletcher. Mr. President, the purpose was to avoid duplicating their 
work. We did not want them to be required ro do the things that are required 
elsewhere and if they filed reports pursuant to the Interstate Commerce Act or 
any other Act we did not want them to duplicate such reports with the new 
Commission hut merely to file copies. 

"Mr. Byrnes. Mr. President, there is no prohibition against the requirements 
of information in addition to that which is submitted to the Interstate Com¬ 
merce Commission. So answering the question .specifically, in this language 
there is nothing that would prevent a requirement as to supplemental informa¬ 
tion." 78 Cong. Rec.. 10183. 73d Cong.. 2d Sess. (10341. | Italics supplied.] 
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information is the subject matter of many of the charges in the Order 
to Show Cause. 

Section 13 (b) was not. designed to bar an investigation by the 
Commission into the truth of such supplemental information or of 
any other information filed with the Commission. It was designed 
solely to relieve enterprises from the obligation of keeping multiple 
sets of accounts, one set to meet the requirements of the Commission, 
another to meet those of other regulatory bodies. Appellant would, 
however, draw from this Section a broader and more far-reaching 
purpose. It would find in it a design to block investigations by the 
Commission into the truth of material relating to an enterprise when¬ 
ever that enterprise was subject to federal regulation regarding its 
accounting methods or the form of its reports. Such a purpose is 
completely foreign to Section 13 (b). That Section deals, not with 
hearings, investigations, or subpenas. but solely with the Commis¬ 
sion's power to prescribe the form in which information shall be set 
forth and the methods to l>e followed in preparing certain items. 
Nothing in the Section limits, or even deals with. the. Commission's 
authoritv to investigate the xubxtcmtire truth of the material fur- 
nished even if appropriate forms and methods are used. Hence, 
Section 13 (b), even assuming the Comptroller had prescribed ac¬ 
counting methods for national banks, would be completely irrelevant 
to the case at bar. 

In our opinion there is not the slightest doubt that an examination 
of the records of a national bank is not the exclusive prerogative of 
the Comptroller of the Currency and that banks as such are not im¬ 
mune to inquiries by the Securities and Exchange Commission. But 
if doubt there were, it would quickly be dispelled by consideration 
of the logically indefensible and undesirable consequences which 
would result if national banks were insulated against the Commis¬ 
sion's informatory powers. Under the Securities Exchange Act a 
bank is afforded the privilege of having its securities traded on a 
national public securities market. In order to secure and retain that 
privilege, however, a bank, like any other enterprise, must, as Appel¬ 
lant has conceded (Appellant's Brief, p. 33). comply with the regis¬ 
tration and the reporting requirements of the Act and the regulations 
thereunder. We do not understand Appellant to contend that the 
Commission could not lawfully inquire into the information filed by 
a bank which is a registrant. Appellant has. impliedly at least, 
recognized the Commission's power in such a case (Appellant’s 
Brief, p. 33). But, we submit, no distinction can be made between 
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a bank which is a subsidiary of a registrant and one which is itself 
a registrant. The information filed by a bank as a registrant is es¬ 
sentially similar to that filed with respect to a bank when, like Ap¬ 
pellant, it is a subsidiary of a registrant. Correlatively, the inquiry 
of the Commission is the same whether a bank is a registrant or 
merely the subsidiary of a registrant. Hence, if as Appellant con¬ 
cedes, the Commission mav investigate the truth of information re- 
lating to a bank which is a registrant, it may also investigate the 
truth of information relating to a banking subsidiary of a registrant. 

Conversely, if, as Appellant contends, the Commission has no 
authority to investigate into the truth of information filed with respect 
to a banking subsidiary of a registrant, it lias no authority to inves- 
tigate information regarding a bank which is itself a registrant. 
The visitorial nature of an inquiry regarding a bank cannot be made 
to depend on whether the bank is or is not a subsidiary. Nor can, 
as it might be contended, the voluntary filing of information by a reg¬ 
istrant bank destroy a limitation, which is asserted to exist in order to 
protect the jurisdiction of the Comptroller of the Currency; nor can 
it enlarge the statutory powers of the Commission. 

It is clear, therefore, that Appellant's asserted immunity to the 
Commission’s investigatory powers for national banks which are sub¬ 
sidiaries of registrants, necessarilv involves a similar immunity for 
national banks which are themselves registrants. Such an exemption 
would, in large measure, defeat the purposes of the Securities Ex¬ 
change Act where banks are involved. 

Appellant, however, sees no reason “why the Commission should 
not accept the semi-annual reports of the banks to the Comptroller 
as final and conclusive with respect to the condition and affairs of 
the bank.’’ The Record, however, makes that reason manifest. From 
the Record it is abundantly clear that a "Report of Condition” filed 
by a bank with the Comptroller is, unlike the bank examiner’s report . 
a purely self-serving document, prepared by the bank itself without 
scrutiny or correction by the Comptroller or his office. As testified 
by Mr. Gough, Deputy Comptroller of the Currency, the fact that 
such a report has been filed, or that the information contained therein 
has been published, has no tendency to indicate that the report follows 
such practices as the Comptroller of the Currency suggests be fol¬ 
lowed (R. 66). Such a report is no more entitled to sanctity from 
inquiry than a registration application filed with the Commission 
by a registrant. Even after filing with the Comptroller, such re¬ 
ports are not subjected by the Comptroller to the same rigid process 
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of scrutiny as the Commission accords to documents filed with it, for, 
as Mr. Gough also testified: 

These reports made by the banks to the Comptroller are used 
very largely for statistical purposes, and they are the sources 
of the information, or. rather a source of the statistics fur- 
1 nished in the Comptroller's annual report to Congress. If 
a bank in its report of condition shows that it had real-estate 
loans when it did not have them, or showed that it did not have 
them when it did. the Comptroller's office in Washington would 
likely know nothing about it until an examination of the bank 
was made (R. 60). 


Appellant's brief throughout reflects a confusion between the bank's 
own unsupervised report of condition and the reports of examination 
made to the Comptroller by the national bank examiners. Without 
careful reading. Appellant's brief might lead to the misapprehension 
that the Commission, in questioning the accuracy of information filed 
with it regarding the bank, was questioning the soundness of practices 
or statements examined and approved by the Comptroller. This is not 
tlie case. The fact—which is onlv partiallv a fact in 11 »i> case—that 
the information filed with the Commission may also have been filed 
with the Comptroller proves nothing at all as to the accuracy of that 
information. The Comptroller may have jurisdiction to investigate 
the accuracy of that information, with a view to correcting unsound 
banking practices revealed by his investigation, but he has none what¬ 
soever to correct the statements made to the Commission for the Com¬ 
mission's public record. Under Appellant's peculiar construction of 
the law. the Comptroller might be satisfied that the information filed 
with him and with the Commission was totally fraudulent, and might 
so advise the Commission, and the Commission would be powerless to 
expose the fraud and to require correction of the public record. An 
Act designed for the protection of investors would thus be perverted 
into an instrumentality for their deception. We need not parade 
before this Court the other evils which would flow from an adoption of 
Appellant's position. 12 It is sufficient to observe that it would afford 
an asylum for banking brigands. 


E For example, if Appellant's contentions were adopted, the Bureau of Internal 
Revenue would be disabled from making a valuation of a bank's assets in an 
investigation designed to detect violations of revenue laws. If such a valuation 
is a forbidden exercise of visitorial power when made by the Commission, it is 
equally so when made by the Bureau of Internal Revenue. The section conferring 
investigatory powers on that Bureau, like the Securities Exchange Act. does not 
single out banks and provide specifically that they should lie subject to investiga¬ 
tion. -14 Stat. 113, as amended. U. S. C., Sec. 1514. 
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C. Neither the requirements of fair procedure nor Section 24 of the Securities 
Exchange Act limits the authority of the Commission to investigate the 
truth of information relating to Appellant 

Appellant now contends, for the first time, that both the principles 
of orderly procedure and Section 24 of the Securities Exchange Act 
preclude, the Commission from inquiring, at this time, into the truth 
of information relating to Appellant. As we understand it, the argu¬ 
ment is that a registrant or its subsidiary is, as a matter of right, 
entitled to an opportunity to correct information filed with the Com¬ 
mission before the Commission may inquire into the truth of that 
information: and that such a registrant or subsidiary may, more than 
18 months after the filing of information, stop an inquiry regarding 
the truth of such information by invoking Section 24 of the Act, 
which provides in certain circumstances for confidential treatment of 
information. 

Appellant's contention that a registrant should be afforded the 
privilege of correcting information filed with the Commission before 
the Commisison may institute an inquiry into the truth of that infor¬ 
mation. is in effect a contention that the first falsification should 
always lx* forgiven. Fair play does not require that registrants be 
granted at least one opportunity to falsify with impunity. In this 
regard, the remarks of the late Mr. Justice Cardozo in his dissenting 
opinion in Jones v. Securities and Exchange Commission , 298 U. S. 
1, 30, 32 (1936), are particularly appropriate: 

Recklessness and deceit do not automatically excuse them¬ 
selves by notice of repentance. * * * There are dangers in 

spreading a belief that untruths and half truths, designed to be 
passed on for the guidance of confiding buyers, are to be ranked 
as peccadillos, or even perhaps as part of the amenities of 
business. When wrongs such as these have been committed or 
attempted they must be dragged to light and pilloried. To 
permit an offending registrant to stifle an inquiry by precipi¬ 
tate retreat on the eve of his exposure is to give immunity to 
guilt: to encourage falsehood and evasion; to invite the cun¬ 
ning and unscrupulous to gamble with detection. * * * 

The statute and its sanctions become the sport of clever knaves. 

Nor does Section 24 of the Securities Exchange Act limit the Com¬ 
mission's authority to inquire into the truth of information relating to 
Appellant. That section provides in part as follows: 

(a) Nothing in this title shall be construed to require, or to 
authorize the Commission to require, the revealing of trade 
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secrets or processes in any application, report, or document 
filed with the Commission under this title. 

(b) Any person filing any such application, report, or docu¬ 
ment may make written objection to the public disclosure of 
information contained therein, stating the "rounds for such 
objection: and the Commission is authorized to hear objections 
in any such case where it deems it advisable. The Commission 
may. in such cases, make available to the public the informa¬ 
tion contained in any such application, report, or document, 
only when in its judgment a disclosure of such information is 
in the public interest : and copies of information so made avail¬ 
able may be furnished to any person at such reasonable charge 
and under such reasonable limitations as the Commission may 
prescribe. 

Surely. Appellant cannot now contend that the information filed 


with the Commission in Transamerica Corporation's registration ap¬ 
plication should have been kept confidential. That information was 


filed without request for confidential treatment, as provided for by 
the Commission's rules. 12 and has been for 18 months a part of the 


public record. And if the request for confidential treatment is not 
directed to this information, we are at a lo>s to understand the mean¬ 
ing of Appellant’s argument. No other information susceptible of 
confidential treatment has been filed. The Commission is not calling 
for the filing of further information. It is seeking to determine the 
truth or falsity of the information already publicly filed with it. 
Nothing in Section 24 can require or justify the Commission in hold¬ 
ing confidential the evidence it may secure in support of its belief 


that that information is false. Section 24 cannot be twisted into a 
barrier to the determination of the truth of information voluntarily 
placed in the public files of the Commission. 


II 


Neither the Secretary of the Treasury, in furnishing information 
to the Securities and Exchange Commission, nor the Commis¬ 
sion in using such information, has acted contrary to law 

In the course of its consideration of the registration statement and 
the annual report filed by Transamerica Corporation, the Commis¬ 
sion concluded that an efficient discharge of its duties under the 
Securities Exchange Act would be facilitated by a study of certain 
reports regarding Appellant which had l>een made by national bank 


13 Rule X-24B-2. formerly designated Rule UB-2. 






examiners and which were in the files of the office of the Comptroller 
of the Currency. The office of the Comptroller is by law a bureau 
in the Treasury Department (38 Stat. 201. as amended, 12 U. S. C., 
Sec. 1. See 29 Op. Atty. Gen. 555. 562 (1912) quoted at pp. 34-35, 
infra) ; and its records are in the custody of the Secretary of the 
Treasury. See Harwood v. McMnrty . 22 F. Supp. 572. 573 (W. D. 
Ky., 1938). Consequently. the Commission requested and received 
from the Secretary of the Treasury written authorization to examine 

V * 

such reports (R. 101-103). Examination disclosed that the reports 
contained information relevant to the Commission’s proposed pro¬ 
ceeding against Transamerica Corporation. Therefore, the Com¬ 
mission requested and received written authorization from the Sec¬ 
retary of the Treasury to make official use of the information in 
connection with the Commission’s proceedings (R. 104. 184-185). 

The District Court found the disclosure and the use of this in¬ 
formation entirely lawful (R. 24). Appellant urges that the District 
Court erred and. as we understand its argument, contends that: 

(1) There is no provision of law which authorizes the disclosure 
of such information to the Commission; 

(2) Recent statutes, expressly directing or authorizing disclosure 
of the reports of the examination of national banks to certain named 
governmental agencies, by implication prohibit the Secretary of the 
Treasury from disclosing such information to other agencies such 
as the Securities and Exchange Commission. 

We submit, however, that the ruling of the District Court was 
proper because : 

(1) Under the statutes of the United States, the Secretary of the 
Treasury is fully authorized to furnish information to the Securities 
and Exchange Commission, including information contained in the 
reports of the examination of national banks; 

(2) The Treasury Department, by a long-standing and consistent 
line of administrative conduct running as far back as 1SS7, has recog¬ 
nized the unlimited authority of the Secretary of the Treasury to 
authorize disclosures to governmental agencies such as the Securities 
and Exchange Commission; and, in particular, Section 5 of Depart¬ 
ment Circular No. 591 (R. 159-161) authorizes such disclosure; 

(3) The Federal courts and Attorneys-General of the United States 
have approved the practices of the Treasury Department with resj>ect 
to the disclosure of departmental information; and 
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(4) The recently enacted statutes upon which Appellant relies do 
not in anv wav limit the long-established authority of the Secretary 
of the Treasury to make such disclosure as he deems in the public 
interest. 

A. Section 161 of the Revised Statutes of 1S73 (5 U. S. C- Sec. 22) and the 
rules and regulations promulgated thereunder authorize the Secretary of 
the Treasury to furnish departmental information to the Securities and 
Exchange Commission 

Section K>1 of the Revised Statutes of 1873. 1 Stat. *28. as amended, 
5 I". S. C.. Sec. 22. provides: 

The head of each Department is authorized to prescribe regu¬ 
lations. not inconsistent with law, for the government of his 
Department, the conduct of its officers and clerks, the distribu¬ 
tion and performance of its business, and the custody, me, and 
'(preservation of the record *. paper w, and property appertaining 
to it. [Italics supplied.] 

It is clear that this Section confers upon the Secretary of the Treas¬ 
ury. as the head of the Treasury Department, full authority to adopt 
such regulations concerning the disclosure of the records of his De¬ 
partment as he deems proper, provided that those regulations are not 
"inconsistent with law.'* Since the office of the Comptroller of the 
Currency is by law a bureau of the Treasury Department and is sub¬ 
ject to the direction of the Secretary (38 Stat. 261. as amended. 12 
U. S. C.. Sec. 1). the authority of the Secretary over the records in 
the office of the Comptroller of the Currency, such as the reports of 
national bank examiners, is as extensive as his authority over other 
departmental information. See liar mood v. McMurty. 22 F. Supp. 
572. 573 (W. D. Ky., 1938). 

Pursuant to the authority conferred bv Section 161, the Secretary of 
the Treasury on August 15. 1938. promulgated Department Circular 
No. 591 (R. 159-161) governing the disclosure of information con¬ 
tained in the departmental files and superseding and revoking, com¬ 
pletely or in part, certain prior rules, regulations, orders, and circulars 
of the Department. 

We Submit that Department Circular No. 591 was a valid exercise 
of the power conferred upon the Secretary of the Treasury by Sec¬ 
tion 161 of the Revised Statutes, that the promulgation thereof was 
"not inconsistent with law”, and that the Secretary, in making avail¬ 
able to the Commission for its official use information contained in 
bank examiners' reports, which are records of the Treasury Depart¬ 
ment, was acting pursuant to the letter and spirit of the law and the 
regulations. 
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B. Great weight should be given to the previous administrative interpretation 
of Section 161 of the Revised Statutes of 1873, which recognizes that that 
section has conferred upon the Secretary of the Treasury the authority to 
direct such disclosures as he deems in the public interest 


There is not. we submit, the slightest doubt that Section 161 of the. 
Revised Statutes confers upon the Secretary of the Treasury complete 
authority to direct such disclosures of departmental information as 
he deems proper. If. however, there were any doubt, it would be 
dispelled by the long-standing and consistent line of administrative 
practice which has recognized this authority. This practice, more¬ 
over. has not distinguished between information contained in the 
reports of the examination of national banks and any other 
departmental information. In both cases the complete power of the 
Secretary to direct disclosure has been recognized. 

A reference to Treasury Department circulars, containing rules 
and regulations adopted under the authority of Section 101 of the 
Revised Statutes (R. 140-101). demonstrates how deeply rooted in 
administrative practice is the rule that the Secretary of the Treas¬ 
ury has complete discretion with regard to the disclosure of in¬ 
formation contained in the files of the Department, including in¬ 
formation contained in the reports of an examination of a national 
bank. As early as 1>87 the Secretary promulgated rules and regu¬ 
lations which expressly permitted the disclosure of departmental 
information to governmental agencies. The record discloses, more¬ 
over, that it has been the past and is the present policy of the Secre- 

tarv of the Treasure, when he deems the same not to l>e inimical to 
* « 

the public interest, to furnish information concerning national banks, 
including information contained in reports of national bank ex¬ 
aminers. to governmental agencies for the purpose of assisting such 
agencies in the efficient discharge of their duties (R. 65-66). 

Appellant has ignored this long-standing administrative practice 
which has consistently recognized the full power of the Secretary of 
the Treasury to make such disclosures as he deems proper. Appel¬ 
lant has urged that the fiscal officers of the Government have, gen¬ 
erally. refused to disclose the reports of national bank examiners even 
to governmental agencies, and has suggested that such refusal is 
evidence of lack of authority (Appellant’s Brief, p. 45). But the 
consistent line of administrative regulations recognizing and affirm¬ 
ing the authority and discretion of the Secretary is proof positive 
that the practice of nondisclosure, so far as it has been followed, has 


been based not upon an executive construction which denied the. 
existence of power but rather upon an executive conviction that the 
public interest required that power, admitted to exist, should in 
particular cases go unexercised. Nondisclosure, being merely a lim¬ 
itation self-imposed by the Secretary in the public interest, in par¬ 
ticular cases, may be lifted when in other particular cases, as here, 
the Secretary deems the public interest in disclosure to outweigh 
the public interest in secrecy. 

Great weight should be given to the rules and regulations promul¬ 
gated bv the Secretary of the Treasury and to the well-established and 
consistent administrative practices thereunder. Courts have fre¬ 
quently considered the construction of statutes by an official agency 
and have ruled that such construction will not be >et aside without 
compelling reasons. Brown v. United States. 113 l\ S. 568. 571 
(1885) : McLaren v. Fleischer, 256 I'. S. 477. 4S1 (1021): United States 
v. Jackson. 280 V. S. 183. 103 (1030): Alaska Steamship Co. v. United 
States. 290 V. S. 256. 262 (1933). 

Thus in Norwegian Nitrogen Products Co. v. United States, 288 
U. S. 204. 315 (1933), the late Mr. Justice Cardozo stated: 

* * * True indeed it is that administrative practice does 

not avail to overcome a statute so plain in its commands as to 
leave nothing for construction. True it also is that adminis¬ 
trative practice, consistent and generally unchallenged, will not 
he overturned except for very cogent reasons if the scope of the 
Command is indefinite and doubtful. United States v. Moore , 
95 U. S. 760. 763; Logan v. Davis, 233 U. S. 613. 627: B re tester 
v. Gage. 280 U. S. 327. 336: Fain-as Machine Co. v. United 
States. 282 U. S. 375: Interstate Comnn n-e Com/an. v. N. Y.. 
A r . 17. d- II. R. Co.. 287 U. S. 178. * * * 

With particular reference to the weight to be attached to the rules 
and regulations of the Secretary of the Treasury under Section 161 of 
the Revised Statutes of 1873. the Supreme Court of the United States 
stated in Boske v. Comingoret* 177 U. S. 459. 470 (1900): 

In determining whether the regulations promulgated by him 
are consistent with law, we must apply the rule of decision 
which controls when an act of Congress is assailed as not be- 


lt Althbugh the Court in that ease dealt with the issue of whether an official 
of the Treasury Department could, because of a departmental regulation pro¬ 
hibiting disclosure, properly withhold information in the course of a state pro¬ 
ceeding to enforce the revenue laws, the very regulation in question provided for 
disclosure in certain situations. 
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ing within the powers conferred upon it by the Constitution; 
that is to say, a regulation adopted under Section 161 of the 
Revised Statutes should not be disregarded or annulled unless , 
in the judgment of the court , it is plainly and palpably incon¬ 
sistent with law. Those who insist that such a regulation is 
invalid must make its invalidity so manifest that the court has 
no choice except to hold that the Secretary has exceeded his 
authority and employed means that are not at all appropriate 
to the end specified in the act of Congress . [Italics sup¬ 
plied.] 

The administrative practices of the Secretary of the Treasury with 
respect to disclosure have, in addition to the powerful sanction of 
long-standing administrative practice, the unconditional approval of 
the Attorneys-General of the United States. In formal opinions, 
which are entitled to great respect ( First National Bank v. Missouri , 
263 U. S. 640, 658 (1923); Badger v. Iloidole , 88 F. (2d) 208, 211 
(C. C. A. 8th. 1937)). Attorneys-General have repeatedly held that, 
under Section 161 of the Revised Statutes of 1873, the head of a 
department has the power to direct such disclosures of information 
as he deems proper. 

Thus with regard to Section 161 it was said in 25 Op. Atty. Gen. 
326, 329 (1905) : 

It thus appears that the head of a Department has full 
charge and control of all the records and papers belonging to 
the Department. His authority to prescribe whatever rules 
and regulations he may deem proper regarding their use and 
custody is unlimited, so long as ‘‘not inconsistent with law.” 
Such broad discretion would necessarily include the right to 
determine whether certain documents should or should not 
he taken from the files of the Department for any purpose ex¬ 
cept for use in connection with departmental business, and in 
accordance with his determination so to instruct the chiefs of 
bureaus or other officers concerned. 

Similarly, with respect to furnishing to another government agency 
information in the files of the Treasury Department, it was stated in 
35 Op. Atty. Gen. 5, 6-7 (1925): 

There is no statute which expressly authorizes the Public 
Health Service to give out copies of its hospital records, nor 
is there any prohibiting it from doing so. The Secretary of 
the Treasury, by section 161, Revised Statutes, is authorized 
to prescribe regulations, not inconsistent with law, for the 
government of his Department, the distribution and perform¬ 
ance of its business, and the custody, use, and preservation of 
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the records, papers, and property appertaining to it. This 
statute, in the absence of statutory prohibition, authorizes the 
Secretary of the Treasury to make such rules and regulations 
respecting the furnishing of conies of the records of the Pub¬ 
lic Health Service as he may aeem proper. It therefore lies 
within the sound discretion of the Secretary of the Treasury 
whether such records shall be made available to either of the 
parties requesting them—that is, to the patient or his repre¬ 
sentative, or to the representative of the Emergency Fleet 
Corporation—or whether such data shall be made available at 
all. 


1 In this respect the Emergency Fleet Corporation is a bureau 
of the Federal Government. As a Government agency it is 
charged with the duty of protecting the Government's interests 
in every way possible. To deny it access to official records of 
the Public Health Service, or copies of such records when re¬ 
quired. either for use in defending a suit in court or for the 
purpose of determining whether an allowance shall be made for 
injuries to seamen employed on merchant vessels of the United 
States Shipping Board operated by or under authority of the 
Emergency Fleet Corporation, would be to deny to a Govern¬ 
ment agency the use of the official records of another Govern¬ 
ment agency or Bureau, necessary for the protection of the 
Government's interest. 


With more specific reference to the information in the files in 
the Treasury Department concerning national banks, the following 
statements in the opinion of Attorney General Wickersham to the 
President in 2D Op. Atty. Gen. 5(>0. “>02 (.1012) are pertinent: 


Thus the banking laws clothe the Comptroller with authority 
to examine into the affairs of national banks for three main 
purposes: First, to ascertain the financial condition and sound¬ 
ness of management of national banks: second, to determine 
whether or not such banks are operating in conformity with 
the banking laws: third, to enable him to recommend amend¬ 
ments to the existing law. 

.* o>rherc in the law is there any express precision that the 
information thus amjaired by the Comptroller shall he con¬ 
fidential. If hi/e, if in yonr opinion, the interests of the Gor- 
ern merit require that that information shall be so treated, you 
hare the right to refuse to dirah/e if (Iioshe v. Comine/ore, 177 
U. S. 4ofl, a(iU). yet I am clearly of the dew that if , in your 
opinion, it is proper to (fire this information to the House com¬ 
mittee , you hare the lawful power to do so. 

* * * * * 


Since the Comptroller exercises his functions under the gen¬ 
eral direction of the Secretary of the Treasury, and therefore 
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of yourself, it follov'S that if cither you or the Secretary think 
that the Comptroller should have before him in the perform¬ 
ance of his? duties any of the information mentioned in Mi*. 
Untermyer’s letter, you have the lawful power of directing him 
to acquire it. | Italics supplied.] 

C. Subsequent legislation does not in any way derogate from the authority 
of the Secretary of the Treasury to direct the disclosure of departmental 
information 


Appellant completely ignores the clear language of Section 161 of 
the Revised Statutes and the long-established executive construction 
thereof, and urges that the disclosure in the instant case was improper 
because, it asserts, certain recent statutes make the reports of national 
bank examiners “confidential", i. e.. withdraw from the Secretary of 
the Treasury the previously granted authority to disclose the reports 
of national bank examiners when he deems such disclosure proper. 
The statutes relied upon by Appellant are essentially of two types: 

(1) Those which authorize or direct a fiscal officer other than the 
Secretary of the Treasury to disclose information for a specified pur¬ 
pose or to a named governmental body. Section 28 (a) of the Bank¬ 
ing Act of 1923. 48 Stat. 192. 12 V. S. C„ Sec. 481: Section 1 of the 
Agricultural Credits Act of 1933. as amended. 42 Slat. 1458. 12 
U. S. C.. Sec. 1091: Section 101 of the Banking Act of 1935. as 
amended. 49 Stat. 694, 12 U. S. C.. Sec. 264 (K) (4) (Supp. Ill); 

(2) Those which authorize the Treasury Department and other 
fiscal authorities to make information available to named govern¬ 
mental agencies. Section 8 of the Reconstruction Finance Corpora¬ 


tion Act, 47 Stat. 8. as amended. 15 U. S. C.. Sec. 608: Section 22 of 
the Federal Home Loan Bank Act. as amended. 49 Stat. 704. as 
amended. 12 U. S. C.. Sec. 1442 (Supp. III). 

It is true, as Appellant asserts, that certain of these statutes require 
that information which a specific agency receives from fiscal officers 
be used in confidence by the agency in yuextkm. But such a pro¬ 
vision is utterly different from a provision requiring the Secretary of 
the Treasury to keep departmental information confidential, i. e.. to 
withhold it from law-enforcing agencies. And nowhere in the law is 
there any provision imposing such a restriction upon the Secretary 
of the Treasury. Compare 29 Opp. Attv. Gen. 555 (1912). 


16 “Nowhere in the law is there any express provision that the information thus 
acquired by the Comptroller shall be confidential." The discussion below will 
make it clear that this statement of the Attorney General is presently applicable 
to the Secretary of the Treasury. 
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Appellant has not cited and cannot cite any support for its asser¬ 
tion that **The nature of the information contained in banking exam¬ 
iners* reports is such that Congress has consistently hedged it about 
with restrictions preventing its dissemination publicly or within the 
general government'' (Appellant’s Brief, p. 5G: italics supplied). 
The statutory restrictions to which Appellant refers do not purport 

to withdraw the authority of the Secretary of the Treasury, under 

* * * 

Section 161 of the Revised Statutes and the regulations thereunder, 
to make such disclosures to governmental agencies as he deems will 
promote the public interest. The most that Appellant can claim for 
the statutes it cites is that, in evidencing a policy in favor of the 
discreet and cautious use of information regarding national banks, 
they indicate a belief on the part of the Congress that it would be 
unwise for the Secretary to exercise a plenary power theretofore con¬ 
ferred upon him with regard to the records in his department. 

Even if this inference were justified—and we submit it is not—the 
repeal of statutes or of rules thereunder which themselves have the 
effect of law ( Caha v. United State*, 152 U. S. 211. 220 (1894)), re¬ 
quires more than such tenuous implications. According to well- 
established canons of construction. 

i Repeals by implication are not favored. A law is not to 
be construed as impliedly repealing a prior law unless no 
other reasonable construction can be applied. United States v. 
Jackson. 302 IT. S. 628. 631 (1937). 

See also United States v. Yuginovich. 256 U. S. 450, 463 (1921); 
United States v. Burroughs, 2S9 IT. S. 159. 164 (1932). The repeal 
of a prior statute by a subsequent one will not be implied unless there 
is “stieh a manifest and total repugnance that the two enactments can¬ 
not stand'' (italics supplied). Lewis’ Sutherland. Statutory Con¬ 
struction. 467 (1905). An analysis of the statutes in question will dis¬ 
close that they are in no way repugnant to Section 161 of the Revised 
Statutes and the rules thereunder authorizing disclosures and that, 
indeed, the purpose of these statutes is to promote rather than to 
prevent disclosure to governmental agencies to the extent that such 
disclosure is necessary or appropriate to the discharge of their several 
duties. 

Tints, Section 28 (a) of the Banking Act of 1933, 48 Stat. 192. 
12 IT. S. C.. Sec. 481, one of the Statutes which relates to a fiscal, 
officer other than the Secretary of the Treasury. provides as follows: 

Provided. That, in making the examination of any national 
bank the examiners shall include such an examination of the 
affairs of all its affiliates other than member banks as shall 
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be necessary to disclose fully the relations between such bank 
and such affiliates and the effect of such relations upon the 
affairs of such bank; and in the event of the refusal to give 
any information required in the course of the examination 
of any such affiliate, or in the event of the refusal to permit 
such examination, all the rights, privileges, and franchises of 
the bank shall be subject to forfeiture in accordance with sec¬ 
tion 501a of this Title. The Comptroller of the Currency 
shall have power, and he is hereby authorized, to publish the 
report of his examination of any national banking association 
or affiliate which shall not within one hundred and twenty 
days after notification of the recommendations or suggestions 
of the Comptroller, based on said examination, have complied 
with the same to his satisfaction. Ninety days* notice prior to 
such publicity shall be given to the bank or affiliate. [Italics 
supplied.] 

There is not the slightest inconsistencv between this statute and 

* * 

the existence of authority in the Secretary to disclose the reports of 
national bank examiners. This statute relates not to the authority 
of the Secretary of the Treasury but to that of the Comptroller of 
the Currency. It was enacted not to restrict the Secretary’s power 
of disclosure, but to enlarge that of the Comptroller. 1 ' 1 It cannot be 
read as a limitation upon the Secretary’s power of disclosure. It 
would be strange indeed, if such a statute, designed to increase the 
authority of the Comptroller of Currency, should have, as Appel¬ 
lant contends, the effect of decreasing the authority of the Secretary 
of the Treasury. 

Similarly, another recent statute. Section I of the Agricultural 
Credits Act of 1923, 42 Stat. 1458. as amended, 12 U. S. C., Sec. 1091, 
relied on by Appellant, does not constitute an implied repeal of Sec¬ 
tion 161 of the Revised Statutes and the rules thereunder authorizing 
disclosure. That statute provides in part: 

In order to enable each Federal intermediate credit bank to 
carry out the purpose of this sub-chapter, the Comptroller of 
the Currency Is hereby authorized and directed . upon the re¬ 
quest of any Federal intermediate credit bank. (1) to furnish 
for the confidential use of such bank such reports, records, 
and other information as he may have available relating to the 
financial condition of national banks through or for which the 


14 The statute read as a whole, as well as the report of the Committee on 
Banking and Currency of the Senate. (Report No. 77. pp. 9. 10. 11, 17. 73rd Cong., 
1st Sess. (1933). makes it clear that it was designed to increase the powers 
of the Comptroller over affiliates of national banks. 
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Federal intermediate credit bank lias made or contemplates 
making discounts. * * * [Italics supplied.] 

This statute, like Section 28 (a) of the Banking Act. which we 
have previously discussed, does not in any way limit or even re¬ 
late to the powers or the duties of a Secretary of the Treasury with 
respect to the disclosure of information. It merely gives a particu¬ 
lar agency a privileged position with respect to such records by 
reg'tiring the Comptroller to furnish information to it. 37 

We turn now to the second group of statutes referred to by Appel¬ 
lant. those which expressly authorize the Comptroller of Currency 
and other fiscal authorities to make available certain information to 
specifically designated governmental lending agencies. These stat¬ 
utes do not in anv wav limit the discretion of the Secretary of the 
Treasury to promulgate rules and regulations for the disclosure of 
information to other governmental agencies which have not been 
so designated. They are perfectly consistent with the existence of a 
general authoritv in the Secretaire of the Treasure to make such dis- 
closures as he deems proper and cannot be read as an implied repeal 
of Section 161 of the Revised Statutes and the regulations thereunder. 

Thus. Section 8 of the Reconstruction Finance Corporation Act. 
4T Stat. S. as amended. 15 l’. S. C.. Sec. 608. provides: 

In order to enable the corporation to carry out the pro¬ 
visions of this chapter, the Treasury Department, the Federal 
Farm Loan Board, the Comptroller of the Currency, the 
Federal Reserve Board, the Federal Reserve banks, and the 
Interstate Commerce Commission are hereby authorized, un¬ 
der such conditions as thev mav prescribe, to make available 
to the corporation, in confidence, such reports, records, or 
other information as they may have available relating to the 
condition of applicants with respect to whom the corporation 
has had or contemplates having transactions under this chap¬ 
ter. or relating to individuals, associations, partnerships, cor¬ 
porations. or other obligors whose obligations are offered to 
or held by the corporation as security for loans under this 


,T Another statute relied on by Appellant. Section 101 of the Banking Act of 
103.". as amended (40 Star. 004. 12 U. S. C.. Sec. 204 (k) (4) >. provides that 
the Federal Dej)osir Insurance Corporation xlntll have access to the reports of 
national bank examinations. We shall not give this statute detailed consider¬ 
ation because, like Section 2S (a) of the Banking Act discussed above, it does 
not relate to the jxjwers of the Secretary of the Treasury, but places the Fed¬ 
eral Deposit Insurance Corporation in a favored position by granting it a right 
of access to examiners' reports. 
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chapter, and to make, through their examiners or other em¬ 
ployees for the confidential use of the corporation, examina¬ 
tions of applicants for loans. Every applicant for a loan 
under this chapter shall, as a condition precedent thereto, 
consent to such examination as the corporation may require 
for the purposes of this chapter and that reports of exami¬ 
nations by constituted authorities may be furnished by such 
authorities to the corporation upon request therefor. 

Similarly Section 22 of the Federal Home Loan Bank Act. as 
amended. 49 St at. 704, 12 l\ S. (\, See. 1442 (Sttpp. Ill), provides: 

(a) In order to enable the board to carry out the provisions 
of this chapter, the Treasury Department, the Comptroller of 
the Currency, the Board of Governors of the Federal Reserve 
System, and the Federal Reserve banks are hereby authorized, 
under such conditions as they may prescribe, to make available 
to the board in confidence for its use and the use of any Fed¬ 
eral Home Loan Bank such reports, records, or other infor¬ 
mation as may be available, relating to the condition of 
institutions with respect to which any such Federal Home Loan 
Bank has had or contemplates havinir transactions under this 
chapter or relating to persons whose obligations are offered 
to or held by any Federal Home Loan Bank, and to make, 
through their examiners or other employees, for the confiden¬ 
tial use of the board or any Federal Home Loan Bank, 
examinations of such institutions. 

(b) Every institution which shall apply for advances under 
this chapter shall, as a condition precedent thereto, consent to 
such examination as the bank or the board may require for the 
purposes of this chapter and/or that reports of examinations by 
constituted authorities may be furnished by such authorities 
to the bank or the board upon request therefor. 

The two foregoing statutes have a clear and narrow purpose. They 
are designed solely to promote disclosure by the Treasury Department 
to the governmental agencies named therein. It is true, as shown 
above, that there was. prior to the passage of these statutes, ample au¬ 
thority for making the records of the Treasury Department available 
to other governmental agencies. These statutes were not, however, 
enacted to limit the authoritv of the Secretarv of the Treasury, but 
out of an excess of caution—to make assurance doubly sure. Of. 
Jordan v. Roche . 228 U. S. 436, 446 (1913): Helver? nr/ v. New York 
Trust Co ., 292 U. S. 455. 469 (1934). 

Further analysis reveals the untenable nature of Appellant's posi¬ 
tion with respect to these statutes. It should be observed that both 
Section 8 of the Reconstruction Finance Corporation Act and Sec- 
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tion 22 of the Federal Home Loan Bank Act authorize not only the 
disclosure of information contained in bank examiners’ reports, but 
the disclosure of all information contained in the files of the follow¬ 
ing fiscal agencies: Treasury Department, Federal Farm Loan Board, 
Comptroller of the Currency, Federal Reserve Board, Federal Reserve 
banks. Interstate Commerce Commission. In both statutes. Congress, 
withoiit differentiating the information set forth in the examiners’ 
reports and other kinds of information, has provided that informa¬ 
tion may be disclosed and that the recipient thereof may use it in 
confidence. If, as Appellant contends, the mere provision for the 
confidential use of information disclosed to a designated agency pre¬ 
cludes disclosure to anv other agencv. these statutes must be construed 
as bringing about the far-reaching result of blocking off from govern¬ 
mental and private scrutiny all of the information contained in the 
files of each of the agencies enumerated above. To draw from a sim¬ 
ple sanction of disclosure so far-reaching a prohibition, of disclosure 
is, we submit, sheer fantasy. 

The weakness of Appellant’s position is, moreover, even more 
sharply revealed by Section 31 of the Farm Credit Act of 1937. 50 
Stat. 71G, 12 U. S. C., Sec. 1095 (Supp. Ill), which provides as 
follows: 

The executive departments, boards, commissions, and inde¬ 
pendent establishments of the Government, the Reconstruction 
Finance Corporation, the Federal Deposit Insurance Corpora¬ 
tion, the Comptroller of the Currency, the Board of Governors 
of the Federal Reserve Svstem, and the Federal Reserve banks 

« 7 m m 

are severally authorized under such conditions as they may 
prescribe, upon the request of the Farm Credit Administration 
to make available to the Farm Credit Administration or any 
district bank or district corporation operating under its super¬ 
vision, in confidence, all reports, records, or other information 
they may have relating to the condition of any institution to 
which the Administration, such district bank, or corporation 
1 has made or contemplates making loans or for which it has dis- 
' counted or contemplates discounting paper, or which it is using 
or contemplates using as a custodian of securities or other credit 
instruments, or as a depositary. 

If Appellant’s position were adopted, Section 31, by merely author¬ 
izing administrative agencies to disclose information “in confidence” 
to the Farm Credit Administration, would have in one fell swoop 
prohibited the entire administrative arm of Government from making 



41 


disclosure to any other governmental agency. Appellant would thus 
convert a molehill of disclosure into a mountain of secrecy. 

Upon the most cursory analysis, it becomes clear that nothing in 
the statutes upon which Appellant relies affords the slightest basis 
for a ruling which would disturb the established authority of the 
Secretary of the Treasury to make such disclosure as he deems proper, 
authority unequivocally conferred bv a previous statute, supported 
by a continuous course of long-standing administrative conduct, and 
recognized repeatedly by Attorneys-General of the United States. 
It also becomes clear that these statutes reflect no policy against 
permitting the responsible head of an executive department to make 
such disclosures of information in the files of his department as he 
deems will promote the public interest. An affirmance of the deci¬ 
sion below will not, as Appellant contends, obliterate a policy of non¬ 
disclosure in order to effectuate the policy of the Securities Exchange 
Act (Appellant's Brief, p. 50); instead, it will effectuate a demon¬ 
strated policy of intra-govcrnmental cooperation in the administra¬ 
tion. and enforcement of law. It will give to the Commission the 
same needed assistance in the promotion of its efforts to protect 
investors as the Congress has by Appellant's own argument given to 
the lending agencies of the Government for the effectuation of their 
statutes. 

Appellant, desperate for support of its contention that the Sec¬ 
retary of the Treasury lacks authority to make disclosures to the 
Commission, has referred to legislative history of unenacted statutes 
as well as to statutes which have been enacted. It has relied on 
certain testimony given by the Honorable William O. Douglas, Chair¬ 
man of the Securities and Exchange Commission, in the course of the 
Senate hearings on the proposed Trust Indenture Act, commonly 
referred to as the Barkley Bill. Appellant’s discussion of this testi¬ 
mony involves such obvious distortion that it is scarcely worthy of 
comment. In a general discussion of the problems raised by a pro¬ 
vision authorizing the disclosure of information to the Securities 
and Exchange Commission by several named fiscal agencies, among 
which was the Treasury Department, Chairman Douglas remarked 
that information relating to banks should be kept confidential when¬ 
ever possible. But Chairman Douglas did not indicate that such 
information should not be used, as were the examiners’ reports in¬ 
volved in this case, in preparation for a public hearing and in con¬ 
nection therewith. Indeed, the general tenor of his remarks was to 


42 


the effect that such use was often indispensable to effective function¬ 
ing by the Commission. Thus, immediately following the passage 
quoted on page 53 of Appellant’s Brief, appears the following: 

Commissioner Douglas. Yes: I am not certain that section 10. 
as presently set up, is properly delimited. But I think that care 
must be taken lest the Commission not be wholly crippled in 
enforcing the statute. Let me give you two instances that I 
have in mind. Senator Barkley. The first is where the Com¬ 
mission enters a refusal order on the ground that the trustee 
is disqualified. The trustee, under our form of government, 
has a right to appeal to a court. Now. the Commission has to 
have substantial facts in support of its findings, and those facts 
are reviewable. There has to be a record to go up on appeal, 
and I do not know of a record that goes up that does not go 
up as a piece of public property. There has to be a way of 
getting those facts before the court: otherwise, just look at 
what would happen: The Commission would have in its posses¬ 
sion facts adequate to disqualify the trustee, and yet the Com¬ 
mission could not disclose those facts to the public. Therefore, 
the Commission would have to enter an order without any facts 
to support it: and it would go up to the district court, and the 
district court would reverse it. quite properly, because there 
would not be a fact in the record to support it. That is case 
No. 1. 

Case no. 2 is this: One of the functions of an administrative 
agency is reporting its findings to the public. That is a rather 
important function. I think. I think it may be less important 
1 under this statute than it was under the Securities Act. But 
I do not think it is out of reason to have a situation like this: 

1 Suppose there developed in this country, on the next wave of 
a boom, the type of real-estate practice that developed in the 
last boom—underwriters with Vest-pocket trustees, so to 
speak—a situation that everybody admits is very, very bad 
from the point of view of investors and the public interest: 
If the Commission is foreclosed from using the facts that it 
' gets in its investigation—foreclosed from using all such facts 
that it gets from its investigation—the Commission would 
never, under any circumstances, be able to write an opinion 
about the most nefarious case that came along, and of which 
the public should have notice. 

I indicated this not for the purpose of suggesting to the 
committee that I think section 10. as it stands, is necessarily 
the section that should receive the committee’s approval. But 
I think the problem is one of greater difficulty than appears 
on the surface. There are two interests there, and I do not 
think either of them can be completely foreclosed. Hear- 
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ings Before Senate Subcommittee on Banking and Currency, 
on S. 2344. 75th Cong.. 1st Sess., pp. 72, 73 (1937). 

And on page 74 of the report of the Hearing, the following 
remarks of the Chairman appear: 

Commissioner Douglas. Yes: certain information certainly 
should not be made public. I do not think the information 
from examiners of banks should be made public. Neverthe¬ 
less. there is, on the other side of the question, the matter of 
not crippling the Commission and making it impossible for 
the Commission to enforce the statute. 

Senator Barkley. If there is such a condition existing in 
connection with any bank or trust company as would make it 
unsafe as a trustee, because of its financial condition, cer¬ 
tainly the interests of the public ought not require that that 
fact he kept secret. 

The recent decision by this Court in Cooper v. O'Connor . 99 F. 
(2d) 135 (Ct. App. D. C-, 1938), is a definitive answer to the attempt 
to twist recent statutes or the legislative history of unenacted stat¬ 
utes into an implied derogation of the long-established authority 
of the Secretary of the Treasury to make disclosures. The plaintiff 
in that case had been indicted for violation of Federal banking laws, 
as a result of information furnished to the Department of Justice 
by fiscal officers of the United States, including the Comptroller of 
Currency. Upon his acquittal, he brought suit against these fiscal 
officers for malicious prosecution. This Court affirmed the dismissal 
of the suit by the District Court. Although no statute specifically 
authorized or directed the fiscal officers to furnish information to 
the Department of Justice, it was held that they had. in furnishing 
such information, acted in the discharge of their official duties. This 
Court, moreover, gave unqualified approval to the cooperation be¬ 
tween the fiscal officers and the Department of Justice, and speaking 
through Mr. Justice Miller stated on page 140: 

The administration of criminal justice would be impossible 
without the active participation of public officials representing 
the departments concerned with the enforcement of particular 
laws. It requires no definite specification of duty to authorize 
officers such as these to cooperate with the officers of the United 
States Department of Justice and with the United States 
District Attorney in the initiation and prosecution of criminal 
cases arising within the scope of their official duties. By rea¬ 
son of their performance of duties clearly assigned, the* facts 
and evidence which suggest criminal conduct upon the part of 
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bank officials are revealed to such officers. It is the duty of 
all citizens to reveal such evidence, of which they may have 
knowledge, at the risk of being guilty of misprision of felony 
for failing to do so. 18 In the case of an official, his failure 
to act under such circumstance would, in addition, constitute 
serious malfeasance in office. In the present case, appellees 
were charged with responsibility for the collection and con¬ 
servation of the assets of a bank. It would be absurd to con¬ 
tend that the duties of such an officer—so charged and so 
peculiarly aware of facts suggesting that certain persons were 
engaged in the spoliation of those very assets—should stop 
abruptly at the point where the initiation of criminal proceed¬ 
ings became necessary to protect such assets. 21 Ops. Atty. 
Gen. 133: 21 Ops. Atty. Gen. at page 509. As observed by the 
Court in United States v. IUrdsail . supra, at page 235, 34 S. Ct. 
at page 510: ** * * in determining the scope of official 

action regard must be had to the authority conferred; and 
this, as we have seen, embraces every action which may prop¬ 
erly constitute an aid in the enforcement of the law/ This 
language is equally applicable to the present case. The rules 
and regulations issued by the Comptroller of the Currency ex¬ 
pressly provide for the reporting of evidence indicating crimi¬ 
nal violations of the law by bank officers. 19 These rules and 
regulations have been upheld as being within the authority of 
the Comptroller. Altman v. McCUntork, supra. They have 
the force and effect of law (Maryland Casualty Co. v. United 
States. 251 I'. S. 342. 349: 40 S. Ct. 155, 157; 64 L. Ed. 297), 
and are judiciallv noticed. See ('aha v. United States , 152 
U. S. 221: 14 S. Ct. 515; 38 L. Ed. 415. 


In the argument of this case in the Court below, Appellant sought 
to distinguish the Cooper case, urging that that case was concerned 
with the legality of disclosures made in aid of an investigation lead¬ 
ing to a criminal proceeding, whereas the disclosures made by the 
Secretary of the Treasury to the Commission were in aid of an inves¬ 
tigation leading to a non-criminal proceeding. This proposed distinc¬ 
tion must be rejected. The nature of the sanction to be imposed as a 
result of an investigation is a consideration completely irrelevant to 
the legality of disclosures in the course thereof. Appellant presented 
no feason. and there is no reason, for making the legality of disclo¬ 
sures hinge on that fact. The objectives of government may be trans¬ 
lated into reality by provisions for criminal sanctions, by provisions 
for non-criminal sanctions, or by provisions for both. These sanctions 
are often functional equivalents, different devices designed to imple- 


5R § 5390. R. S. as amended. IS U. S. C. A.. § 251. 
w Instructions to National Bank Receivers (1924 ) 79. 


45 


ment the same policy. And yet the logic of Appellant’s contention 
would permit administrative cooperation in the form of disclosure 
when a governmental policy was being achieved by the use of a crim¬ 
inal sanction but would prohibit such cooperation when the same 
policy was being achieved by the use of a different weapon in the legal 
armory. We need not urge upon this Court that such a doctrine 
would be an anomaly for which there is no support either in logic 
or in common sense. 

Furthermore, the very investigation in the course of which the 
Commission obtained information from the Treasury Department 
had. potentially, both criminal and non-criminal aspects: and infor¬ 
mation obtained in the course thereof might have led to and. for all 
that appears, may yet lead to criminal prosecution. Section 21 of the 
Act. the section authorizing the Commission to conduct the investi¬ 
gation in the course of which departmental information was fur¬ 
nished by the Secretary of the Treasury, provides as follows: 

(a) The Commission may. in its discretion, make such in¬ 
vestigation as it deems necessary to determine whether any 
person has violated or is about to violate any provision of 
this title or any rule or regulation thereunder, and may require 
or permit any person to file with it a statement in writing, 
under oath or otherwise as the Commission shall determine, 
as to all the facts and circumstances concerning the matter to 
be investigated. * * * 

(e) Whenever it shall appear to the Commission that any 
person is engaged or about to engage in any acts or practices 
which constitute or will constitute a violation of the pro¬ 
vision of this title, or of any rule or regulation thereunder, 
it may in its discretion bring an action in the proper district 
court of the United States, the Supreme Court of the District 
of Columbia, or the United States courts of any Territory 
or other place subject to the jurisdiction of the United States, 
to enjoin such acts or practices, and upon a proper showing 
a permanent or temporary injunction or restraining order shall 
1m? granted without bond. The Commission may transmit 
such evidence ax may be available concerning such acts or 
■practices to the Attorney General . who may . in his discretion, 
institute the necessary criminal proceedings under this title. 
[Italics supplied.] 

Section 21 (e) is set forth in the portion of the Securities Ex¬ 
change Act which confers broad investigatory powers upon the Com¬ 
mission. Head against that context, Section 21 (e) makes it clear 
that Congress contemplated not only that the Commission would be 
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the source, but that it would be the primary and initiating source, 
of facts leading to the institution of criminal proceedings for viola¬ 
tions of the Securities Exchange Act.*'* Consequently, the functions 
of the Commission with respect to the detection of criminal violations 
of the Securities Exchange Act are essentially the same as those of the 
Department of Justice with respect to the detection of criminal viola¬ 
tions of the banking laws. Thus, even assuming that the nature of the 
sanctions to be imposed as the result of an investigation is relevant 
to the powers of disclosure in the Secretary of the Treasury, this 
similarity in function effectively disposes of the suggested distinc¬ 


tion of the Cooper case. 

We have sought to demonstrate that, as a matter of legal reasoning. 

there is no substance to the contention that the law prohibits the 

Secret a rv of the Treasure from furnishing to the Commission relevant 
% • * 

information contained in the reports of national bank examinations 
in order to assist it in the discharge of its duties under its enabling 

c* 9 

legislation. Viewed from the larger perspective of practical govern¬ 
ment. the untenable character of this contention remains equally clear. 
It. is obvious that different administrative agencies performing dif¬ 
ferent functions mav nevertheless be authorized to secure and mav 

• • 

require information which other agencies of government, such as the- 
Treasury Department, have already obtained. In such a situation, 
efficient government demands complete governmental aid and coop¬ 
eration. As Mr. Justice O'Donoghue observed in his opinion in the 
District Court (K. 93) : 


Again, the Supreme Court has laid down the suggestion that 
! both the courts and various departments of the executive, 
1 administrative, and legislative branches should all work for 
the common good. Likewise, the different commissions and 
departments of the Government should cease to regard them- 
1 selves, each one, as a water-tight compartment and as working 
out its own salvation. * * * 


Unless this wise observation is followed, the instrumentalities of 
government will l>e denied the helpful cooperation of governmental 
experts, and governmental objectives must fail, or be achieved only 
after unnecessary and often inexpert duplication of effort. 


’•Section 32 (a) of the Act expressly provides criminal penalties for the 
wilful filing of false or misleading statements in any application or report filed 
pursuant to the Act. 
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III 


The subpenas issued by the Commission call for material relevant 
to the charges in the Order to Show Cause and are sufficiently 
particular in terms and definite in description to meet the re¬ 
quirements of the Fourth Amendment 


Appellant now. for the first time, contends that certain subpenas 
directed by the Commission to Appellant's officers violate the consti¬ 
tutional guarantee against unreasonable searches and seizures because 

thev are undulv broad. We submit that this Court should decline to 
% % 

consider this contention. Appellant did not, in the Court below, chal¬ 
lenge the subpenas as a violation of the Fourth Amendment. Its 
silence will seriously prejudice this Court in adjudicating the issue 
since validity depends, in large part, on the relevance of the docu¬ 
ments called for. a fact with respect to which Appellees would have 
been able to introduce evidence and present argument had challenge 
been made in the lower Court. 


Furthermore, for reasons more specifically set forth in Point IV 
below, we respectfully submit that the question of the validity of par¬ 
ticular subpenas is not properly before the Court in a proceeding of 
this character, bur can be litigated only in a proceeding brought to 
enforce such subpenas in the manner contemplated by Section *21 (c) 
of the Securities Exchange Act. 

However, the Court below, although not at the request of the 
Defendants-Appellees. did consider the validity of the subpenas in 
question, and found that such subpenas were not unreasonable and 
were within the law (R. 93. *24). We submit that the Court below 
was correct in this view of the subpenas. for the following reasons: 

All of the books and records required by the subpenas are clearly 
relevant to charges made in the Order to Show Cause. The subpena 
directed to Louis Ferrari requests the production of the records of 
Appellant relating to certain loans specifically described by number 
(R. 117). As Appellant states (Appellant's Brief, p. 58), particu¬ 
lar loans were designated on the basis of information derived from 
the bank examiners* reports (R. 22). They were designated because 
a study of these reports made it clear that the loans in question 
appeared to constitute a portion of the undisclosed losses and doubt¬ 
ful accounts which are the subject matter of the charges in Item V 
of the Order to Show Cause. 
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Appellant appears to assume (Appellant's Brief, pp. 57-59) that 
the number of loans s|)ecified in the subpena in some indefinable way 
contributes to its impropriety. We are unfamiliar with any principle 
of law requirin'! the waste of paper and stenographic effort which 
would be involved in preparing separate subpenas for each of a 
number of relevant business transactions. 

The subpena directed to Kussell (t. Smith (K. 142) requires the 
production of certain books and records all relating to specified 
transactions and items in financial statements which were included 
in the registration statement and which were relevant to the charges 
in tin* Order to Show Cause. A reference to the subpena in question 
will readily disclose that each paragraph thereof (1) calls only for 
books and records which are relevant to charges made in the Order 
to Show Cause, and <2) dovetails with specific items in the Order.- 1 


“Thus. thi> subpena calls for t!u* following information: 

Paragraph A—for book- ami records relating to the compensation paid to 
A. P. Giannint: this material is relevant to the charges made in Item II of 
the Order to Show Cause. 

Paragraph It—for hooks and records relating to three dtscribed contracts, 
fin* obligations arising thereunder and the presentation of these obligations in 
the financial statements included in the registration statement and annual 
report: this material is relevant to the charges made in Items V and XIII 
of the Order. 

Paragraph 0— 1 1 > for hooks and records relating to certain "Loans and dis¬ 
counts" carried on Api>ell.ant’s hooks: the character of these “Loans and dis¬ 
counts" is rite subject matter of the charges made in Item VII-A of the Order: 
12) for books and records relating to the write-up of certain specific securities 
held by Api>ellant: the nature of rite write-up is the subject matter of the 
charges made in Item VII-I* and D and Item VIII of the Order: CO for books 
and records relating to the adequacy of certain reserves carried by Appellant in 
hud 11 >30: the nature and adequacy of these reserves is the subject matter 
of the charges made in Item VII-H and D of the Order: (4> for hooks and 
records relating to certain losses on real estate and securities and depreciation 
of fixed assets held by Api>ellant: these losses and this depreciation are the 
subject matter of charges contained in Items YII-B and VIII of the Order: (5) 
for books and records relating to certain specified items labelled in Appellant’s 
iwK>ks as "Recoveries on Itoiuls. stocks, and other securities” and “Profits on 
securities sold": the character of these items is the subject matter of the 
charges made in Item VIII-A and Ii of the Order: (6) for books and records 
relating to certain foreign credits held by Appellant: this material is relevant 
to the charges made in Item VIII-B (2) of the Order. 

Paragraph D—for books and records relating to certain described and dated 
contracts dealing with various sales, transfers, and guarantees of certain of 
Appellant’s assets among various comjmnies in the Transamerica System and 
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No complaint has been made that the subpenas have not described 
tlie material called for with sufficient particularity to permit compli¬ 
ance. It is unquestionable that they have at least "that dejrree of 
certainty which is practicable considering all the circumstances of 
the case.’* United State* v. Baheocle. 24 Fed. Cas. No. 14.484, 
pp. 90S. 909 (C. C.. E. D. Mo.. 1876). See 4 Wijjmore. Evidence, pp. 
669-670 (2nd ed. 1928) and cases cited therein at note 7. 

A reference to the authorities will make clear the complete validity 
of the subpenas issued by the Commission. The decisions of the Su¬ 
preme Court relied upon by Appellant ( Hole v. Henkel. 201 U. S. 
48 (1906) : F< (lent/ l rode Cow mission v. Awe riea n 1 obaero Co.. 264 
U. S. 298 (1924)). are clearly distinguishable. In each of these 
cases, unlike the cast* at bar. there was no showing that the documents 
called for were relevant and the subpenas were invalidated for that 
reason. See Hole v. Henkel. *a/oa. at 76-77: Federal Trade Cowmi*- 
*ion v. Am e riea n Tohaeeo Cow/nintf. *apro. at 805. 800. 

Where, however, a showing of relevancy has been made and where 
the documents called for are readily identifiable, as is the case here, 
the Supreme Court has made it clear that a subpena. even though it 
is broad in scope, meets the requirements of the Fourth Amendment. 
11 ’heeler V. United State*. 226 U. S. 478 (1918) : Broa'n V. United 
State*. 276 I’. S. 184 (1928). And compare Hammond Baekinr/ Co. 
v. Arkan*a*. 212 l. S. 822 (1908): MeMann v. Seen to tie* and E>-. 
ehane/e Commi**ion, 87 F. (2d) 877. 879 (C. C. A. 2d. 1987). eert. den. 
801 C. S. 684 (1987). A reference to the subpenas and to the Order 
to Show Cause will demonstrate that the subpenas were drafted with 
particular reference to and fall well within the principles announced 
in Wheeler v. United State*. *a/>ro. and Broa'n v. United State*, 
sa/n-a. The well-settled doctrine of these cases and of the other cases 
cited above forecloses any claim that tin* subpenas issued by the Com¬ 
mission are invalid. 


the subsequent repurchase by the Appellant of tin* identical assets: this material 
is relevant to the charges made in Items IX. X, XI-A. XV. and XVI of the 
Order. 

Paragraph 10—for the records relating to a si>ecifio sale of the stock of Na¬ 
tional City Iiank by Transameriea OriJoration to Api>ellant accompanied by 
an agreement to repurchase the stock: this sale and agreement of repurchase 
is the subject matter of the charges made in Item XI-A (8) of the Order, 
maintained by Appellant: rhis material is relevant to the charges made in 

Paragraph F—for material relating to the creation and adequacy of reserves 
Item XVII of the Order. 
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IV 

Appellant has no standing to obtain equitable relief because its 
legal remedies are adequate and because it is not threatened 
with irreparable injury 


The prayer in Appellant’s "Complaint for Injunction and Declara¬ 
tory Relief” (R. 12-1*») in substance demanded a declaratory judg¬ 
ment and injunctive relief to the effect that the Commission: 

A. Could not properly issue or enforce a subpena for the 
production of the books and records of Appellant for the pur¬ 
pose of investigating the truth of statements made by Trans- 

i america Corporation with respect to Appellant's financial con¬ 
dition: and 

B. Could not properly introduce at a public hearing infor¬ 
mation derived from any report of a national bank examiner 

! with regard to Appellant, or base any public inquiry on such 
information. 

The Appellees respectfully submit that Appellant has no standing 
to obtain equitable relief because (a) the procedural provisions of 
the Securities Exchange Act afford Appellant an adequate legal rem¬ 
edy against any unlawful subpenas which may be issued by the 
Commission, and (b) the Commission's proceeding does not threaten 
Appellant with irreparable injury, an indispensable prerequisite to 
equitable relief. 


A. The procedural provisions of the Securities Exchange Act afford the 
Appellant an adequate legal remedy to contest the validity of the subpenas 
issued by the Commission 


Section 21 (b) of the Securities Exchange Act authorizes the Com¬ 
mission to issue subpenas in the course of its investigations or other 
proceedings instituted under the Act. The procedure by which the 
validity of such a subpena may be tested is provided in Section *21 (c). 
The latter provision reads as follows: 


In case of contumacy by. or refusal to obey a subpena issued 
to. any person, the Commission may invoke the aid of any 
court of the United States within the jurisdiction of which 
such investigation or proceeding is carried on. or where such 
person resides or carries on business, in requiring the attend- 
j atice and testimony of witnesses and the production of books, 
papers, correspondence, memoranda, and other records. And 
such court may issue an order requiring such person to appear 
before the Commission or member or officer designated by the 
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Commission, there to produce records, if so ordered, or to give 
testimony touching the matter under investigation or in ques¬ 
tion: and anv failure to obev such order of the court mav be 
punished by such court as a contempt thereof. All process 
in any such case may be served in the judicial district whereof 
such person is an inhabitant or wherever he may be found. 
Any person who shall, without just cause, fail or refuse to 
attend and testify or to answer any lawful inquiry or to pro¬ 
duce books, papers, correspondence, memoranda, and other 
records, if in his power so to do. in obedience to the subpena 
of the Commission, shall be guilty of a misdemeanor and. upon 
conviction, shall be subject to a fine of not more than $1.0<)0 
or to imprisonment for a term of not more than one year, or 
both. 

Section *21 (c) makes it clear that the Commission cannot itself 
enforce obedience to its subpenas but must apply to a court for 
enforcement. Accordingly, when a subpena is directed to a person 
who with just cause questions its validity, he may refuse to comply. 
If the Commission takes no steps toward enforcement, the recalcitrant, 
is under no legal compulsion to respond: if. however, the Commission 
seeks a court order requiring compliance, a recalcitrant will be able to 
present all his defenses in the court proceeding. Section 21 (c) thus 
provides an adequate legal remedy to test the validity of subpenas 
issued by the Commission and thereby precludes a judgment by a 
court of equity restraining the issuance or the enforcement of such 
.subpenas. On this analysis, the well-settled course of decisions denies 
the existence of equitable jurisdiction to enjoin the issuance of admin¬ 
istrative subpenas or other administrative orders for the production 
of evidence. Federal Pom r Com mission v. Met rtt politan Fdisot> Co.. 
304 U. S. 37.”> (193 s) : Federal Trod, ('o/nmission v. Miller* X ationol 
Federation. 47 F. (2d) 42S. 429 (Cr. App. D. C.. 1930). apparently 
overruling Federal Trade Cota mission v. Millers' Motional Fed, ration. 
23 F. (2d) 90S (Ct. App. D. <\. 1928). 

Appellant, however, urged in its Complaint that a recalcitrant's 
legal remedy is inadequate since by non-compliance he exposes himself 
to the penalties embodied in Section 21 (c) of the Securities Exchange 
Act. In its brief to this Court Appellant apparently recedes from its 
former position and does not even advert to these penalty provisions. 
Hence, it is unnecessary to do more than point out that the penalty 
provisions of the Act operate only when there has been non-compli¬ 
ance with a “lawful subpena" and when such non-compliance is “with¬ 
out just cause" These qualifications afford adequate protection to 
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persons against whom subjienas are directed. If there is “just cause” 
for refusal, the penalty does not operate: if such cause is lacking, a 
recalcitrant does not merit judicial protection, and there is no reason 
for the grant of injunctive relief by a court of equity. 

This view was. in substance, adopted in Federal Potrer Com mission, 
v. Metropolitan Edison Com puny, 304 I. S. 375 (1938). where Chief 
Justice Hughes, in considering Section 307 (c) of the Federal Power 
Act. which is almost identical with Section *21 (c) of the Securities 
Exchange Act. stated at p. 3SG-7: 

The statute confers no authority upon the Commission to 
enforce its directions to appear, testify, or produce books and 
paj>ers save by application to a federal court under £ 307 (c). 22 
Upon such an application, the Court may require attendance, 
testimony, and the production of books and papers touching 
the matter under investigation and failure to obey such an 
order of the court may be punished by it as a contempt. We 
think that this provision embraces all cases of alleged ‘con¬ 
tumacy’ on the part of any person who is required to attend, 
give testimony, or produce documents. Upon such an appli¬ 
cation by the Commission for the enforcement of its order, 
respondents would have full opportunity to contest its validity. 
See done * v. Securities <(• E.rcf:anye t'omm'n, supra. In the 
instant case no such application by the Commission has been 
made. Section 307 (c) also provides that any person who 
willfullv fails or refuses to attend and test if v. or produce 
books and papers, in obedience to the subpoena of the Commis¬ 
sion. shall be guilty of a misdemeanor and be subject to fine 
and imprisonment. The (piaTef!cation that the refusal mast he 
'trillfob fully protects one u'hosc refusal is made In (food 
faith and a pun ((rounds irltlrh entitle him to the pula me tit of 
the court before obedience is compelled. [Italics supplied.] 

""Subdivision (ci of $ 307 of the Federal Power Act is as follows: 

"*(c) In ease of contumacy by. or refusal to obey a subpoena issued to. any 
]H*rsoti. the Commission may invoke the aid of any court of the United States 
within the jurisdiction of which such investigation or proceeding is carried on. 
or where such person resides or carries on business, in requiring the attend¬ 
ance 1 and testimony of witnesses and the production of books. pai»ers. corre¬ 
spondence. memoranda, contracts, agreements, and other records. Such court 
may issue an order requiring such person to appear before the Commission 
or meml»er or officer designated by the Commission, there to produce records, 
if so ordered, or to give testimony touching the matter under investigation or in 
question: and any failure to obey such order of the court may be punished by 
such' court as a contempt thereof. All process in any such case may be served 
in the judicial district whereof such person is an inhabitant or wherever he 
may be found or may be doing business. Any person who willfully shall fail 
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The decision in the Metropolitan Edison ease effectively forecloses 
any claim by Appellant that it had standing to obtain equitable relief 
against the issuance or enforcement of subpenas issued by the Com¬ 
mission. 


B. Appellant is not threatened with the irreparable injury which is an in¬ 
dispensable prerequisite to the intervention of a court of equity 

Even assuming that there were some reasonable basis for Appel¬ 
lant's contentions that the Commission's inquiries, in so far as they 
relate to Appellant, are unauthorized, and that the disclosure of in¬ 
formation by the Secretary of the Treasury was illegal. Appellant 
would not be entitled to the relief it seeks. The fact that action is 
unauthorized does not alone justify equitable relief; proof of irrep¬ 
arable injury is an indispensable prerequisite to such relief. State 
of California v. Latimer. f>9 Sup. Ct. 166 (196S). And Appellant 
has completely failed to establish that it will suffer such injury. The 
District Court, on the basis of the full record before it. expressly con¬ 
cluded that no aspect of the Commission’s inquiry would cause Ap¬ 
pellant irreparable injury (R. 2a). The informed judgment of that 
Court, based on evidence with respect to all the relevant facts and cir¬ 
cumstances. is. of itself, entitled to great weight. The record, more¬ 
over. permits no other conclusion. 

In its complaint. Appellant made vague and general allegations 
that an inquiry into its books and records would cause it irreparable 
injury. The evidence which it introduced at the trial, however, did 
not support, but negatived those allegations. Thus, an officer of Ap¬ 
pellant testified that a continuance of the Commission's hearing would 
result in a loss of confidence on the part of depositors of Appellant. 
Under cross-examination, however, he admitted that Appellant was, 
in fact, immune to such a loss of confidence (R. 49). In view of this 
evidence. Appellant’s claim of irreparable injury rests on nothing 
more substantial than the claim that expense, inconvenience, and pub¬ 
licity will result to Appellant from a continuance of the Commission’s 
hearing. 


or refuse to attend and testify or to answer any lawful inquiry or to produce 
books, papers, correspondence, memoranda, contracts, agreements, or other 
records, if in his or its power so to do. in obedience to the subpoena of the 
Commission, shall be guilty of a misdemeanor and. upon conviction, shall be 
subject to a fine of not more than $1,000 or to imprisonment for a term of not 
more than 1 year, or both.* ” 
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According to the well-settled course of decisions, such injury, even 
assuming it to exist, is in no sense irreparable and does not justify the 
intervention of a court of equity. Myers v. Bethlehem Shipbuilding 
Corp.. 303 U. S. 41 (1938): Federal Poicer Commission v. Metropoli¬ 
tan Edison Co.. 304 U. S. 375 (1938): Bradley Lumber Co. v. National 
Labor Relations Board. 84 F. (2d) 97 (C. C. A. 5th, 1936), cert, den., 
299 U. S. 559 (1936). See also United States v. Los Angeles <£• S. L. 
R. R. Co.. 273 U. S. 299, 314 (1927). Upon this question, the Circuit 
Court of Appeals for the Fifth Circuit declared in Bradley Lumber 
Co. v. National Labor Relations Board, supra, at page 100: 

No doubt an investigation may, as the bill asserts, stir up 
some feeling among employees and cause some inconvenience 
bv taking witnesses from their work, but these things are inci¬ 
dent to every sort of trial and are part of the social burden of 
living under government. They are not the irreparable dam¬ 
age which equity will interfere to prevent: * * *. 

Similarly, in United States x. Los Angeles <£ -S'. L. R. R. Co., supra , 
a railroad sought an injunction against the publication of a report 
prepared by the Interstate Commerce Commission, contending that 
the publication of the report would irreparably injure its credit with 
the public. The Supreme Court rejected this contention and stated 
at page 314: 

Little need be added concerning the further contention that 
the suit should be entertained under the general equity power 
of the court. Two arguments are urged in support of the 
proposition. One is that the Commission has by reason of 
errors of law and of judgment grossly undervalued the credit 
of the carrier with the public. The other is that the Commis¬ 
sion may itself be misled into illegal action by the erroneous 
conclusions and may apply them to the carrier’s injury. * * * 
Neither argument is persuasive. 

The authorities cited above make it clear that Appellant’s allega¬ 
tion that it will be prejudiced by the expense and inconvenience of 
an administrative hearing, which is the only allegation of injury 
receiving any support from the Record, is not sufficient to call into 
operation the extraordinary powers of a court of equity. 

The Commission is. of course, anxious to avoid prejudicing the 
stockholders, borrowers, and depositors of Appellant bank. But it 
must be emphasized that if the Commission’s charges are proved to 
be true, any injury that they may suffer will result directly from the 
financial policies and the concealment practiced by those in control 
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of Appellant and not from the disclosures made by the Commission. 
Under the Securities Exchange Act. moreover, the Commission is 
under a duty to require full disclosure of the truth, thereby affording 
at least some measure of protection to potential investors. 

We need give no separate consideration to Appellant's standing to 
obtain a declaratory judgment with respect to the issues raised by 
the prayer for injunctive relief. Tt is well settled that a court may 
not bv a declaratory judgment interfere with administrative proceed¬ 
ings at a point where it would have withheld equitable relief. Brad - 
ley Lumber Co. v. National Labor Relations Board. 84 F. (2d) 97, 
100 (C. C. A. 5th. 1937), cert. den.. 299 U. S. 559 (1936); see also 
Ashirander v. Tennessee Valley Authority , 297 U. S. 288. 325 (1936); 
Putnam v. I ekes. 78 F. (2d) 223. 226 (Ct. App. D. C.. 1935). 

CONCLUSION 

We have set forth the reasons supporting the refusal of the Dis¬ 
trict Court to immunize Appellant to the ordinary processes of a 
lawful government investigation merely because Appellant is a bank. 
We have shown that the only purpose of the Commission's pro¬ 
ceeding is to discharge its duty to determine the truth of the mate¬ 
rial filed by Transamerica Corporation; that the Commission is the 
only governmental agency charged with that duty; that the objec¬ 
tives which the Commission seeks in the proceeding before it are 
utterly different from the objectives which might be sought by an 
investigation conducted by the Comptroller of the Currency; and 
that there is no basis whatsoever for the assertion that the Comp¬ 
trollers authority to examine into the condition of Appellant for 
the purpose of enforcing banking laws precludes an inquiry by the 
Commission into Appellant's records for the purpose of determining 
whether Transamerica Corporation has, in its statements relating 
to Appellant, complied with the standards of complete and honest 
disclosure set up by the Securities Exchange Act. We have demon¬ 
strated that there is no basis for the claim, not presented below, that 
the Commission's proceeding is inconsistent with fair procedure or 
with Section 24 of the Securities Exchange Act. We have established 
that the administrative cooperation between the Secretary of the 
Treasure and the Commission leading to the disclosure bv the Secre- 
tary of relevant departmental information was in complete harmony 
with the language and policy of existing laws. We have shown that 
the Commission's subpenas. challenged for the first time by Appel- 
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lant in this Conn, comply with all the requirements of the Fourth 
Amendment. Finally, we have established that Appellant is not 
entitled to the interposition of a court of equity because its le<ral 
remedies are adequate and because it is not threatened with irrepar¬ 
able injury. Accordingly, the decree of the lower Court should be 
affirmed. 

Respectfully submitted. 
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SECURITIES EXCHANGE ACT OF 1934 1 


AND AMENDMENTS 

[Public— No. 291—73d Congress] 

[II. R. 0323] 

AN ACT 

To provide for the regulation of securities exchanges and of over-the-counter 
markets operating in interstate and foreign commerce and through the mails, 
to prevent inequitable and unfair practices on such exchanges and markets, 
ami for other purposes. 


Be it enacted by the Senate and Flame of Representatives of the 
United States of America in Congress assembled , 

Title I —Regulation of Securities Exchanges 

SHORT TITLE 

Section 1 . This act may be cited as the “Securities Exchange Act 
of 1934.” 


NECESSITY FOR REGULATION AS PROVIDED IN THIS TITLE 

Sec. 2. For the reasons hereinafter enumerated, transactions in 
securities as commonly conducted upon securities exchanges and 
over-the-counter markets are affected with a national public interest 
which makes it necessary to provide for regulation and control of 
such transactions and of practices and matters related thereto, 
including transactions by ollicers, directors, and principal security 
holders, to require appropriate reports, and to impose requirements 
necessary to make such regulation and control reasonably complete 
and effective, in order to protect interstate commerce, the national 
credit, the Federal taxing power, to protect and make more effective 
the national banking system and Federal Reserve System, and to 
insure the maintenance of fair and honest markets in such 
transactions: 

(1) Such transactions (a) are carried on in large volume by the 
public generally and in large part originate outside the States in 
which the exchanges and over-the-counter markets are located and/or 
are effected by means of the mails and instrumentalities of interstate 
commerce; (6) constitute an important part of the current of inter- 
si are commerce; (c) involve in large part the securities of issuers 


1 The matter appearing in bold-faro tyi»e with footnote references represents sections, 
subsections, and subparagraphs as amended by Public. No. 021. 7-lth Cong., approved May 

The matter appearing in italic type with footnote references represents sections, subsec¬ 
tions. and subparagraphs as amended bv Public. No. 710. 77>th Cong., approved June 2", 
lt*::s. 

Footnotes contain the text prior to amendments. Bold-face type without footnote refer¬ 
ences indicates provisions add. d by Public. No. <521. 74th Cot g. Italic type without foot¬ 
note references Indicates provisions added by Public, No. 710, 7otli Cong. 
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engaged in interstate commerce; (d) involve the use of credit, 
directly affect the financing of trade, industry, and transportation in 
interstate commerce, and directly affect and influence the volume 
of 'interstate commerce; and affect the national credit. 

(2) The prices established and offered in such transactions are 
generally disseminated and quoted throughout the United States and 
foreign countries and constitute a basis for determining and estab¬ 
lishing the prices at which securities are bought and sold, the 
amount of certain taxes owing to the United States and to the several 
States by owners, buyers, and sellers of securities, and the value of 
collateral for bank loans. 

(3) Frequently the prices of securities on such exchanges and 
markets are susceptible to manipulation and control, and the dis¬ 
semination of such prices gives rise to excessive speculation, result¬ 
ing in sudden and unreasonable fluctuations in the prices of securities 
which (a) cause alternately unreasonable expansion and unreason¬ 
able contraction of the volume of credit available for trade, trans¬ 
portation. and industry in interstate commerce, (b) hinder the 
proper appraisal of the value of securities and thus prevent a fair 
calculation of taxes owing to the United States and to the several 
States by owners, buyers, and sellers of securities, and (c) prevent 
the fair valuation of collateral for bank loans and/or obstruct the 
effective operation of the national banking system and Federal 
Reserve System. 

(4) National emergencies, which produce widespread unemploy¬ 
ment and the dislocation of trade, transportation, and industry, and 
which burden interstate commerce and adversely affect the general 
welfare, are precipitated, intensified, and prolonged by manipulation 
and sudden and unreasonable fluctuations of security prices and by 
excessive speculation on such exchanges and markets, and to meet 
such emergencies the Federal Government is put to such great 
expense as to burden the national credit. 

DEFINITIONS AND APPLICATION OF TITLE 

Sec. 3. (a) When used in this title, unless the context otherwise 
requires— 

(1) The term ‘‘exchange” means any organization, association, 
or group of persons, whether incorporated or unincorporated, which 
constitutes, maintains, or provides a market place or facilities for 
bringing together purchasers and sellers of securities or for other¬ 
wise performing with respect to securities the functions commonlv 
performed by a stock exchange as that term is generally understood, 
and includes the market place and the market facilities maintained 
by such exchange. 

(2) The term "facility” when used with respect to an exchange 
includes its premises, tangible or intangible property whether on 
the premises or not, any right to the use of such premises or prop¬ 
erty or any service thereof for the purpose of effecting or reporting 
a transaction on an exchange (including, among other things, any 
system of communication to or from the exchange, by ticker or 
otherwise, maintained by or with the consent of the exchange), and 
any right of the exchange to the use of any property or service. 
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(3) The terra “member” when used with respect to an exchange 
means any person who is permitted either to effect transactions on 
the exchange without the services of another person acting as broker, 
or to make use of the facilities of an exchange for transactions 
thereon without payment of a commission or fee or with the payment 
of a commission or fee which is less than that charged the general 
public, and includes anv firm transacting a business as broker or 
dealer of which a meniber is a partner, and any partner of any 
such firm. 

(4) The term “broker” means any person engaged in the business 
of effecting transactions in securities for the account of others, but 
does not include a bank. 

(5) The term “dealer” means any person engaged in the busi¬ 
ness of buying and selling securities for his own account, through 
a broker or otherwise, but does not include a bank, or anv person 
insofar as he buys or sells securities for his own account, either indi¬ 
vidually or in some fiduciary capacity, but not as a part of a regular 
business. 


(6) The term “bank” means (A) a banking institution organized 
under the laws of the United States, (B) a member bank of the 
Federal Reserve System, (C) any other banking institution, whether 
incorporated or not, doing business under the laws of any State or of 
the United States, a substantial portion of the business of which 
consists of receiving deposits or exercising fiduciary powers simi¬ 
lar to those permitted to national banks under section 11 (k) of the 
Federal Reserve Act, as amended, and which is supervised and ex¬ 
amined by State or Federal authority having supervision over banks, 
and which is not operated for the purpose of evading the pro¬ 
visions of this title, and (D) a receiver, conservator, or other liqui¬ 
dating agent of any institution or firm included in clauses (A), (B), 
or (C) of this paragraph. 

(7) The term “director” means any director of a corporation or 
any person performing similar functions with respect to any organi¬ 
zation, whether incorporated or unincorporated. 

(8) The term “issuer” means any person who issues or proposes 
to issue any security; except that with respect to certificates of 
deposit for securities, voting-trust certificates, or collateral-trust 
certificates, or with respect to certificates of interest or shares in an 
unincorporated investment trust not having a board of directors or 
of the fixed, restricted management, or unit type, the term “issuer” 
means the person or persons performing the acts and assuming the 
duties of depositor or manager pursuant to the provisions of the 
trust or other agreement or instrument under which such securities 
are issued; and except that with resjicct to equipment-trust certifi¬ 
cates or like securities, the term “issuer” means the person by whom 
the equipment or property is, or is to be. used. 

(9) The term “person” means an individual, a corporation, a 
partnership, an association, a joint-stock company, a business trust, 
or an unincorporated organization. 

(10) The term “security” means any note, stock, treasury stock, 
bond, debenture, certificate of interest or participation in any profit- 
sharing agreement or in any oil, gas, or other mineral royalty or 
lease, any collateral-trust certificate, preorganization certificate or 
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subscription, transferable share, investment contract, voting-trust 
certificate, certificate of deposit, for a security, or in general, any 
instrument commonly known as a “security”; or any certificate of 
interest or participation in, temporary or interim certificate for, 
receipt for, or warrant or right to subscribe to or puchase. any of 
the foregoing: but shall not include currency or any note, draft, bill 
of exchange, or banker's acceptance which has a maturity at the 
time of issuance of not exceeding nine months, exclusive of days of 
<rrace. or any renewal thereof the maturity of which is likewise 
limited. 

(11) The term “equity security” means anv stock or similar secur- 
itv; or any security convertible, with or without consideration, into 
such a security, or*carrying any warrant or right to subscribe to or 
purchase such a security: or any such warrant or right; or any other- 
security which the Commission shall deem to be of similar nature 
and consider necessary or appropriate, by such rules and regulations 
as it may prescribe m the public interest or for the protection of 
investors, to treat as an equity security. 

(12) The term “exempted security” or “exempted securities” 
shall include securities which are direct obligations of or obligations 
guaranteed as to principal or interest by the United States; such 
securities issued or guaranteed by corporations in which the United 
States has a direct or indirect interest as shall be designated for 
exemption by the Secretary of the Treasury as necessary or appro¬ 
priate in the public interest or for the protection of investors; securi¬ 
ties which are direct obligations of or obligations guaranteed as to 
principal or interest by a State or any political subdivision thereof 
or any agency or instrumentality of a State or any political subdivi¬ 
sion thereof or any municipal corporate instrumentality of one or 
more States: and such other securities (which may include, among 
others, unregistered securities, the market in which is predominantly 
intrastate) as the Commission may, by such rules and regulations as 
it deems necessary or appropriate in the public interest or for the 
protection of investors, either unconditionally or upon specified terms 
and conditions or for stated periods, exempt from the operation of 
any one or more provisions of this title which by their terms do not 
apply to an “exempted security” or to “exempted securities.” 

(1*3) The terms "buy” and “purchase” each include any contract 
to buy, purchase, or otherwise acquire. 

! (14) The terms “sale” and "sell” each include any contract to 
sell or otherwise dispose of. 

(15) The term “Commission” means the Securities and Exchange 
Commission established by section 4 of this title. 

(10) The term "State” means any State of the United States, the 
District of Columbia. Alaska. Hawaii. Puerto Rico, the Philippine 
Islands, the Canal Zone, the Virgin Islands, or any other possession 
of the United States. 

(17) The term “interstate commerce” means trade, commerce, 
transportation, or communication among the several States, or 
between any foreign countrv and anv State, or between any State 
and any place or ship outside thereof. 

(b) The Commission and the Federal Reserve Board, as to matters 
within their respective jurisdictions, shall have power by rules and 
regulations to define technical, trade, and accounting terms used 
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in this title insofar as such definitions are not inconsistent with the 
provisions of this title. 

(c) No provision of this title shall apply to. or be deemed to 
include, any executive department or independent establishment of 
the United States, or any lending agency which is wholly owned, 
directly or indirectly, by the United States, or any officer, agent, or 
employee of any such department, establishment, or agency, acting 
in the course of his official duty as such, unless such provision makes 
specific reference to such department, establishment, or agency. 

SECURITIES AND EXCHANGE COMMISSION 

Sec. 4. (a) There is hereby established a Securities and Exchange 
Commission (hereinafter referred to as the “Commission") to be 
composed of five commissioners to be appointed by the President 
by and with the advice and consent of the Senate. Not more than 
three of such commissioners shall be members of the same political 
party, and in making appointments members of different political 
parties shall be appointed alternately as nearly as may be practi¬ 
cable. No commissioner shall engage in any other business, vocation, 
or employment than that of serving as commissioner, nor shall any 
commissioner participate, directly or indirectly, in any stock-market 
operations or transactions of a character subject to regulation by 
the Commission pursuant to this title. Each commissioner shall 
receive a salary at the rate of $10,000 a year and shall hold office 
for a term of five years, except that (1) any commissioner appointed 
to fill a vacancy occurring prior to the expiration of the term for 
which his predecessor was appointed, shall be appointed for the 
remainder of such term, and (2) the terms of office of the commis¬ 
sioners first taking office after the date of enactment of this title 
shall expire, as designated by the President at the time of nomina¬ 
tion, one at the end of one year, one at the end of two years, one 
at the end of three years, one at the end of four years, and one at 
the end of five years, after the date of enactment of this title. 

(b) The Commission is authorized to appoint and fix the com¬ 
pensation of such officers, attorneys, examiners, and other experts 
as may be necessary for carrying out its functions under this Act, 
without regard to the provisions of other laws applicable to the 
employment and compensation of officers and employees of the 
United States, and the Commission may. subject to the civil-service 
laws, appoint such other officers and employees as are necessary in 
the execution of its functions and fix their salaries in accordance 
with the Classification Act of 1923, as amended. 

TRANSACTION'S ON UNREGISTERED EXCHANGES 

Sec. 5. It shall be unlawful for any broker, dealer, or exchange, 
directly or indirectly, to make use of the mails or any means or 
instrumentality of interstate commerce for the purpose of using any 
facilitv of an exchange within or subject to the jurisdiction of the 
United States to effect any transaction in a security, or to report 
any such transaction, unless such exchange (1) is registered as a 
national securities exchange under section G of this title, or (2) is 
exempted from such registration upon application by the exchange 
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because, in the opinion of the Commission, by reason of the limited 
volume of transactions effected on such exchange, it is not practicable 
and not necessary or appropriate in the public interest or for the 
protection of investors to require such registration. 

REGISTRATION OF NATIONAL SECURITIES EXCHANGES 

Sec. 6. (a) Any exchange may be registered with the Commission 
as a national securities exchange under the terms and conditions 
hereinafter provided in this section, by filing a registration state¬ 
ment in such form as the Commission may prescribe, containing the 
agreements, setting forth the information, and accompanied by the 
documents, below specified: 

(1) An agreement (which shall not be construed as a waiver of 
onv constitutional right or any right to contest the validity of any 
rule or regulation) to comply, and to enforce so far as is within its 
powers compliance by its members, with the provisions of this title, 
and any amendment thereto and any rule or regulation made or to be 
made thereunder; 

(2) Such data as to its organization, rules of procedure, and mem¬ 
bership. and such other information as the Commission may by rules 
and regulations require as being necessary or appropriate in the 
public interest or for the protection of investors; 

(3) Copies of its constitution, articles of incorporation with all 
amendments thereto, and of its existing bylaws or rules or instru¬ 
ments corresponding thereto, whatever the name, which arc herein¬ 
after collectively referred to as the “rules of the exchange”; and 

(4) An agreement to furnish to the Commission copies of any 
amendments to the rules of the exchange forthwith upon their 
adoption. 

(b) Xo registration shall be granted or remain in' force unless the 
rules of the exchange include provision for the expulsion, suspension, 
or disciplining of a member for conduct or proceeding inconsistent 
with just and equitable principles of trade, and declare that the 
willful violation of any provisions of this title or any rule or regula¬ 
tion thereunder shall be considered conduct or proceeding incon¬ 
sistent with just and equitable principles of trade. 

(c) Nothing in this title shall be construed to prevent any exchange 
from adopting and enforcing any rule not inconsistent with this title 
and the rules and regulations thereunder and the applicable laws of 
the State in which it is located. 

1 (d) If it appears to the Commission that the exchange applying 
for registration is so organized as to be able to comply with* the 
provisions of this title and the rules and regulations thereunder and 
that the rules of the exchange are just and adequate to insure fair 
dealing and to protect investors, the Commission shall cause such 
exchange to be registered as a national securities exchange. 

(e) Within thirty, days after the filing of the application, the 
Commission shall enter an order either granting or, after appropri¬ 
ate notice and opportunity for hearing, denying registration as a 
national securities exchange, unless the exchange applying for regis¬ 
tration shall withdraw its application or consent to the Commission’s 
deferring action on its application for a stated longer period after 



the date of filing. The filing with the Commission of an application 
for registration by an exchange shall be deemed to have taken place 
upon the receipt thereof. Amendments to an application may be 
made upon suen terms as the Commission may prescribe. 

(f) An exchange may, upon appropriate application in accordance 
with the rules and regulations of the Commission, and upon such 
terms as the Commission may deem necessary for the protection of 
investors, withdraw its registration. 

MARGIN REQUIREMENTS 

Seo. 7. (a) For the purpose of preventing the excessive use of 
credit for tne purchase or carrying of securities, the Federal Reserve 
Board shall, prior to the effective date of this section and from time 
to time thereafter, prescribe rules and regulations with respect to the 
amount of credit that may be initially extended and subsequently 
maintained on any security (other than an exempted security) reg¬ 
istered on a national securities exchange. For the initial extension 
of credit, such rules and regulations shall be based upon the follow¬ 
ing standard: An amount not greater than whichever is the higher 
of— 

(1) 55 per centum of the current market price of the security, 
or 

(2) 100 per centum of the lowest market price of the security 
during the preceding thirty-six calendar months, but not more 
than 75 per centum of the current market price. 

Such rules and regulations may make appropriate provision with 
respect to the carrying of undermargined accounts for limited 
periods and under specified conditions; the withdrawal of funds or 
securities; the substitution or additional purchases of securities; the 
transfer of accounts from one lender to another; special or different 
margin requirements for delayed deliveries, short sales, arbitrage 
transactions, and securities to which paragraph (2) of this sub¬ 
section does not apply; the bases and the methods to be used in 
calculating loans, and margins and market prices; and similar 
administrative adjustments and details. For the purposes of para¬ 
graph (2) of this subsection, until July 1, 193G, the lowest price 
at which a security has sold on or after July 1, 1933, shall be con¬ 
sidered as the lowest price at which such security has sold during 
the preceding thirty-six calendar months. 

(b) Notwithstanding the provisions of subsection (a) of this 
section, the Federal Reserve Board, may, from time to time, with 
respect to all or specified securities or transactions, or classes of 
securities, or classes of transactions, by such rules and regulations 
(1) prescribe such lower margin requirements for the initial exten¬ 
sion or maintenance of credit as it deems necessary or appropriate 
for the accommodation of commerce and industry, having due regard 
to the general credit situation of the country, and (2) prescribe 
such higher margin requirements for the initial extension or mainte¬ 
nance of credit as it may deem necessary or appropriate to prevent 
the excessive use of credit to finance transactions in securities. 
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(c) It shall be unlawful for any member of a national securities 
exchange or any broker or dealer who transacts a business in securi¬ 
ties through the medium of any such member, directly or indirectly 
to extend or maintain credit or arrange for the extension or mainte¬ 
nance of credit to or for any customer— 

(1) On anv security (other than an exempted security) registered 
on a national securities exchange, in contravention of the rules and 
regulations which the Federal Reserve Board shall prescribe under 
subsections (a) and (b) of this section. 

(2) Without collateral or on any collateral other than exempted 
securities and/or securities registered upon a national securities ex¬ 
change. except in accordance with such rules and regulations as 
the Federal Reserve Board mav prescribe (A) to permit under 
specified conditions and for a limited period any such member, 
broker, or dealer to maintain a credit initiallv extended in conform¬ 
ity with the rules and regulations of the federal Reserve Board, 
and (B) to permit the extension or maintenance of credit in cases 
where the extension or maintenance of credit is not for the purpose 
of purchasing or carrying securities or of evading or circumventing 
the provisions of paragraph (1) of this subsection. 

(d) It shall be unlawful for any person not subject to subsection 
(c) to extend or maintain credit or to arrange for the extension or 
maintenance of credit for the purpose of purchasing or carrying 
any security registered on a national securities exchange, in contra¬ 
vention of such rules and regulations as the Federal Reserve Board 
shall prescribe to prevent the excessive use of credit for the pur¬ 
chasing or carrying of or trading in securities in circumvention of 
the other provisions of this section. Such rules and regulations may 
impose upon all loans made for the purpose of purchasing or carry¬ 
ing securities registered on national securities exchanges limitations 
similar to those imposed upon members, brokers, or dealers by sub¬ 
section (c) of this section and the rules and regulations thereunder. 
This subsection and the rules and regulations thereunder shall not 
apply (A) to a loan made by a person not in the ordinary course 
of his business, (B) to a loan on an exempted security, (C) to a loan 
to a dealer to aid in the financing of the distribution of securities 
to customers not through the medium of a national securities 
exchange, (D) to a loan by a bank on a security other than an equity 
security, or (E) to such other loans as the Federal Reserve Board 
shall, by such rules and regulations as it may deem necessary or 
appropriate in the public interest or for the protection of investors, 
exempt, either unconditionally or upon specified terms and condi¬ 
tions or for stated periods, from the operation of this subsection and 
the rules and regidations thereunder. 

(e) The provisions of this section or the rules and regulations 
thereunder shall not apply on or before July 1, 1037, to any loan or 
extension of credit made prior to the enactment of this title or to 
the maintenance, renewal, or extension of any such loan or credit, 
except to the extent that the Federal Reserve Board may by rules 
and regulations prescribe as necessary to prevent the circumvention 
of the provisions of this section or the rules and regulations there¬ 
under E>r means of withdrawals of funds or securities, substitutions 
of securities, or additional purchases or by any other device. 
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RESTRICHONS ON BORROWING BY MEMBERS, BROKERS, AND DEAT.ERS 

Sec. 8. It shall be unlawful for anv member of a national securi¬ 
ties exchange, or any broker or dealer who transacts a business in 
securities through the medium of any such member, directly or 
indirectly— 

(a) To borrow in the ordinary course of business as a broker or 
dealer on any security (other than an exempted security) registered 
on a national securities exchange except (1) from or through a 
member bank of the Federal Keserve System, (2) from any nonmem¬ 
ber bank which shall have tiled with the Federal Keserve Board an 
agreement, which is still in force and which is in the form pre¬ 
scribed by the Board, undertaking to comply with all provisions of 
this Act, the Federal Keserve Act, as amended, and the Banking Act 
of 1933. which are applicable to member banks and which relate to 
the use of credit to finance transactions in securities, and with such 
rules and regulations as may be prescribed pursuant to such pro¬ 
visions of law or for the purpose of preventing evasions thereof, 
or (3) in accordance with such rules and regulations as the Federal 
Reserve Board may prescribe to permit loans between such mem¬ 
bers and/or brokers and/or dealers, or to permit loans to meet 
emergence needs. Anv such agreement tiled with the Federal 
Keserve Board shall be subject to termination at any time by order 
of the Board, after appropriate notice and opportunity for hearing, 
because of anv failure by such bank to comply with the provisions 
thereof or with such provisions of law or rules or regulations; 
and, for any willful violation of such agreement, such bank shall 
be subject to the penalties provided for violations of rules and regu¬ 
lations prescribed under this title. The provisions of sections 21 
and 25 of this title shall apply in the case of any such proceeding 
or order of the Federal Reserve Board in the same manner as such 
provisions apply in the case of proceedings and orders of the 
Commission. 

(b) To permit in the ordinary course of business as a broker his 
aggregate indebtedness to all other persons, including customers’ 
credit balances (but excluding indebtedness secured bv exempted 
securities), to exceed such percentage of the net capital (exclusive 
of fixed assets and value of exchange membership) employed in the 
business, but not exceeding in any case 2.000 per centum, as the 
Commission may by rules and regulations prescribe as necessary or 
appropriate in the public interest or for the protection of investors. 

(c) In contravention of such rules and regulations as the Commis¬ 
sion shall prescribe for the protection of investors to hypothecate 
or arrange for the hypothecation of any securities carried for the 
account of any customer under circumstances (1) that will permit 
the commingling of his securities without his written consent with 
the securities of any other customer. (2) that will permit such 
securities to be commingled with the securities of any person other 
than a bona fide customer, or (3) that will permit such securities to 
be hypothecated, or subjected to any lien or claim of the pledgee, 

saa44 r —as-2 
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for a sum in excess of the aggregate indebtedness of such customers 
in respect of such securities. 

(d) To lend or arrange for the lending of any securities carried 
for the account of any customer without the written consent of such 
customer. 

prohibition against manipulation of security prices 

Sec. 9. (a) It shall be unlawful for any person, directly or indi¬ 
rectly. by the use of the mails or any means or instrumentality of 
interstate commerce, or of anv facility of any national securities 
exchange, or for any member of a national securities exchange— 

(1) For the purpose of creating a false or misleading appearance 
of 1 active trading in any security registered on a national securities 
exchange, or a false or misleading appearance with respect to the 
market for any such security, (A) to effect any transaction in such 
security which involves no change in the beneficial ownership 
thereof, or ( B) to enter an order or orders for the purchase of such 
security with the knowledge that an order or orders of substantially 
the same size, at substantially the same time, and at substantially 
the same price, for the sale of any such security, has been or will 
be entered by or for the same or different parties, or (C) to enter 
ahy order or orders for the sale of any such security with the knowl¬ 
edge that an order or orders of substantially the same size, at sub¬ 
stantially the same time, and at substantially the same price, for the 
purchase of such security, lias been or will be entered by or for the 
same or different parties. 

(2) To effect, alone or with one or more other persons, a series 
of transactions in any security registered on a national securities 
exchange creating actual or apparent active trading in such security 
or raising or depressing the price of such security, for the purpose 
of inducing the purchase or sale of such security by others. 

(3) If a dealer or broker, or other person selling or offering for 
sale or purchasing or offering to purchase the security, to induce the 
purchase or sale of any security registered on a national securities 
exchange by the circulation or dissemination in the ordinary course 
of business of information to the effect that the price of any such 
security will or is likely to rise or fall because of market operations 
of any one or more persons conducted for the purpose of raising or 
depressing the prices of such security. 

(4) If a dealer or broker, or other person selling or offering for 
sale or purchasing or offering to purchase the security, to make, re¬ 
garding any security registered on a national securities exchange, 
for the purpose of inducing the purchase or sale of such security, 
any statement which was at the time and in the light of the circum¬ 
stances under which it was made, false or misleading with respect 
to any material fact, and which he knew or had reasonable ground 
to believe was so false or misleading. 

(5) For a consideration, received directly or indirectly from a 
dealer or broker, or other person selling or offering for sale or pur¬ 
chasing or offering to purchase the security, to induce the purchase 
or sale of any security registered on a national securities exchange 
by the circulation or dissemination of information to the effect that 
the price of any such security will or is likely to rise or fall because 
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of the market operations of any one or more persons conducted for 
the purpose of raising or depressing the price of such security. 

(C) To effect cither alone or with one or more other persons any 
series of transactions for the purchase and/or sale of any security 
registered on a national securities exchange for the purpose of peg¬ 
ging. fixing, or stabilizing the price of such security in contraven¬ 
tion of such rules and regulations as the Commission may prescribe 
as necessary or appropriate in the public interest or for the pro¬ 
tection of investors. 

(b) It shall be unlawful for any person to effect, by use of any 
facility of a national securities exchange, in contravention of such 
rules and regulations as the Commission may prescribe as necessary 
or appropriate in the public interest or for the protection of 
investors— 

(1) any transaction in connection with any security whereby any 
party to such transaction acquires any put. call, straddle, or other 
option or privilege of buying the security from or selling the secur¬ 
ity to another without being bound to do so; or 
*(2) any transaction in connection with any security with relation 
to which he has. directly or indirectly, any interest in any such put, 
call, straddle, option, or privilege; or 

(3) any transaction in any security for the account of any person 
who he has reason to believe has, and who actually has, directly or 
indirectly, any interest in any such put, call, straddle, option, or 
privilege with relation to such security. 

(c) It shall be unlawful for any member of a national securities 
exchange directly or indirectly to endorse or guarantee the perform¬ 
ance of any put, call, straddle, option, or privilege in relation to any 
security registered on a national securities exchange, in contravention 
of such rules and regulations as the Commission may prescribe as 
necessary or appropriate in the public interest or for the protection 
of investors. 

(d) The terms “put”, “call”, “straddle”, “option”, or “priv¬ 
ilege” as used in this section shall not include any registered war¬ 
rant, right, or convertible security. 

(e) Any person who willfully participates in anv act or transac¬ 
tion in violation of subsection (a), (b), or (c) of this section, shall 
be liable to any person who shall purchase or sell any security at a 
price which was affected by such act or transaction, and the person 
so injured may sue in law or in equity in any court of competent 
jurisdiction to recover the damages sustained as a result of any such 
act or transaction. In any such suit the court may. in its discretion, 
require an undertaking for the payment of the costs of such suit, 
and assess reasonable costs, including reasonable attorneys’ fees, 
against either party litigant.. Every person who becomes liable to 
make any payment under this subsection mav recover contribution 
as in cases of contract from any person who, if joined in the original 
suit, would have been liable to make the same payment. No action 
shall be maintained to enforce any liability created*under this section, 
unless brought within one year after the discovery of the facts con¬ 
stituting the violation and within three years after such violation. 

(f) The provisions of this section shall not apply to an exempted 
security. 
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REGULATION OF TIFE USE OF MANIPULATIVE AND DECEPTIVE DEVICES 

Sec. 10. It shall be unlawful for any person, directly or indirectly, 
bv the use of any means or instrumentality of interstate commerce or 
of the mails, or of any facility of any national securities exchange— 

(a) To elicet a short sale, or to use or employ any stop-loss order 
in connection with the purchase or sale, of any security registered on 
a national securities exchange, in contravention of such rules and 
regulations as the Commission may prescribe as necessary or appro¬ 
priate in the public interest or for the protection of investors. 

(b) To use or employ, in connection with the purchase or sale of 
any security registered on a national securities exchange or any 
security not so registered, any manipulative or deceptive device or 
contrivance in contravention of such rules and regulations as the 
Commission may prescribe as necessary or appropriate in the public 
interest or for the protection of investors. 

SEGREGATION AND LIMITATION OF FUNCTIONS OF MEMBERS, BROKERS, 

AND DEALERS 

Sec. 11. (a) The Commission shall proscribe such rules and regu¬ 
lations as it deems necessary or appropriate in the public interest or 
for the protection of investors, (1) to regulate or prevent lloor 
trading by members of national securities exchanges, directly or 
indirectly for their own account or for discretionary accounts, and 
(*2) to prevent such excessive trading on the exchange but olT the 
floor bv members, directly or indirectly for their own account, as the 
Commission may deem detrimental to the maintenance of a fair and 
orderly market. It shall be unlawful for a member to eiloct any 
transaction in a securitv in contravention of such rules and rogula- 
tions. but such rules and regulations may make such exemptions for 
arbitrage transactions, for transactions in exempted securities, and, 
within the limitations of subsection (b) of this section, for trans¬ 
actions by odd-lot dealers and specialists, as the Commission may 
deem necessary or appropriate in the public interest or for the 
protection of investors. 

(b) When not in contravention of such rules and regulations as 
the Commission may prescribe as necessary or appropriate in the 
public interest or for the protection of investors, the rules of a 
national securities exchange may permit (1) a member to be regis¬ 
tered as an odd-lot dealer and as such to buy and sell for his own 
acqount so far as may be reasonable necessary to carry on such odd- 
lot transactions, and/or (2) a member to be registered as a specialist. 
If under the rules and regulations of the Commission a specialist is 
permitted to act as a dealer, or is limited to acting as a dealer, 
such rules and regulations shall restrict his dealings so far as practi¬ 
cable to those reasonably necessary to permit him to maintain a fair 
and orderly market, and/or to those necessary to permit him to act 
as an odd-lot dealer if the rules of the exchange permit him to act 
as an odd-lot dealer. It shall be unlawful for a specialist or an 
official of the exchange to disclose information in regard to orders 
placed with such specialist which is not available to all members of 
the exchange, to any person other than an official of the exchange, a 
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representative of the Commission, or a specialist who may be acting 
for such specialist: but the Commission shall have power to require 
disclosure to all members of the exchange of all orders placed with 
specialists, under such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for 
the protection of investors. It shall also be unlawful for a specialist 
acting as a broker to effect on the exchange any transaction except 
upon a market or limited price order. 

(c) If because of the limited volume of transactions effected on an 
exchange, it is in the opinion of the Commission impracticable and 
not necessary or appropriate in the public interest or for the protec¬ 
tion of investors to apply any cf the foregoing provisions of this 
section or the rules and regulations thereunder, the Commission shall 
have power, upon application of the exchange and on a showing that 
the rules of such exchange are otherwise adequate for the protection 
of investors, to exempt such exchange and its members from any such 
provision or rules and regulations. 

(d) It shall be unlawful for a member of a national securities 
exchange who is both a dealer and a broker, or for any person who 
both as a broker and a dealer transacts a business in securities 
through the medium of a member or otherwise, to effect through the 
use of anv facilitv of a national securities exchange or of the mails 
or of any means or instrumentality of interstate commerce, or other¬ 
wise in the case of a member. (1) any transaction in connection 
with which, directly or indirectly, he extends or maintains or 
arranges for the extension or maintenance of credit to or for a 
customer on any security (other than an exempted security) which 
was a part of a new issue in the distribution of which he participated 
as a member of a selling syndicate or group within six months prior 
to such transaction: Provided ’, That credit shall not be deemed 
extended by reason of a bona fide delayed delivery of any such 
security against full payment of the entire purchase price thereof 
upon such delivery within thirty-five days after such purchase, or 
(2) any transaction with respect to any security (other than an 
exempted security) unless, if the transaction is with a customer, 
lie discloses to such customer in writing at or before the completion 
of the transaction whether lie is acting as a dealer for his own 
account, as a broker for such customer, or as a broker for some other 
person. 

(e) The Commission is directed to make a study of the feasibility 
and advisability of the complete segregation of the functions of 
dealer and broker, and to report the results of its study and its 
recommendations to the Congress on or before January 3, 1936. 

REGISTRATION REQUIREMENTS FOR SECURITIES 

Sec. 12. (a) It shall be unlawful for any member, broker, or dealer 
to effect any transaction in any security (other than an exempted 
security) on a national securities exchange unless a registration is 
effective as to such security for such exchange in accordance with 
the provisions <>f this title and the rules and regulations thereunder. 

(b) A security may be registered on a national securities exchange 
by the issuer filing an application with the exchange (and filing 
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with the Commission such duplicate originals thereof as the Com¬ 
mission may require), which application shall contain— 

(1) Such information, in such detail, as to the issuer and any 
person directly or indirectly controlling or controlled by, or under 
direct or indirect common control with, the issuer, and any guarantor 
of the security as to principal or interest or both, as the Commission 
may by rules and regulations require, as necessary or appropriate in 
the public interest or for the protection of investors, in respect of 
the following: 

(A) the organization, financial structure and nature of the 
business; 

' (B) the terms, position, rights, and privileges of the different 

classes of securities outstanding; 

(C) the terms on which their securities are to be, and during 
the preceding three years have been, offered to the public or 
otherwise; 

(1)) the directors, officers, and underwriters, and each secu¬ 
rity holder of record holding more than 10 per centum of any 
cla'ss of any equity security of the issuer (other than an ex- 
exempted security), their remuneration and their interests in the 
securities of, and their material contracts with, the issuer and 
any person directly or indirectly controlling or controlled by, or 
under direct or indirect common control with, the issuer; 

(E) remuneration to others than directors and officers exceed¬ 
ing $20,000 per annum; 

(F) bonus and profit-sharing arrangements: 

(G) management and service contracts; 

(H) options existing or to be created in respect of their 
securities; 

(I) balance sheets for not more than the three preceding 
fiscal years, certified if required by the rules and regulations of 
the Commission by independent public accountants: 

(J) profit and loss statements for not more than the three 
preceding fiscal years, certified if required by the rules and 
regulations of the Commission by independent public account¬ 
ants: and 

(K) any further financial statements which the Commission 
may deem necessary or appropriate for the protection of 
investors. 

(2) Such copies of articles of incorporation, bylaws, trust inden¬ 
tures. or corresponding documents by whatever name known, under¬ 
writing arrangements, and other similar documents of, and voting 
trust agreements with respect to, the issuer and any person directly 
or indirectly controlling or controlled by, or under direct or indirect 
common control with, the issuer as the Commission may require as 
necessary' or appi'opriate for the proper protection of investors and 
to insure fair dealing in the security. 

| (c) If in the judgment of the Commission any information 
required under subsection (b) is inapplicable to any specified class 
Or classes of issuers, the Commission shall require in lieu thereof 
the submission of such other information of comparable character 
as it may deem applicable to such class of issuers. 



(d) If the exchange authorities certify to the Commission that the 
security has been approved bv the exchange for listing and registra¬ 
tion. the registration shall become effective thirty days after the 
receipt of such certification by the Commission or within such 
shorter period of time as the Commission may determine. A security 
registered with a national securities exchange may be withdrawn or 
stricken from listing and registration in accordance with the rules 
of the exchange and. upon such terms as the Commission may deem 
necessary to impose for the protection of investors, upon application 
by the issuer or the exchange to the Commission: whereupon the 
issuer shall be relieved from further compliance with the provisions 
of this section and section 13 of this title and any rules or regulations 
under such sections as to the securities so withdrawn or stricken. 
An unissued security may be registered only in accordance with 
such rules and regulations as the Commission may prescribe as 
necessary or appropriate in the public interest or for the protection 
of investors. Such rules and regulations shall limit the registration 
of an unissued security to cases where such security is a right or 
the subject of a right to subscribe or otherwise acquire such security 
granted to holders of a previously registered security and where the 
primary purpose of such registration is to distribute such unissued 
security to such holders. 

(e) Notwithstanding the foregoing provisions of this section, the 
Commission may by such rules and regulations as it deems necessary 
or appropriate in the public interest or for the protection of investors 
permit securities listed on any exchange at the time the registration 
of such exchange as a national securities exchange becomes effective, 
to be registered for a period ending not later than July 1, 11)35, 
without complying with the provisions of this section. 

(f) Notwithstanding the foregoing provisions of this section, any 
national securities exchange, upon application to and approval of such 
application by the Commission and subject to the terns and conditions 
hereinafter set forth, (1) may continue unlisted trading privileges to 
which a security had been admitted on such exchange prior to March 1, 
1934; or (2) may extend unlisted trading privileges to any security duly 
listed and registered on any other national securities exchange, but such 
unlisted trading privileges shall continue in effect only so long as such 
security shall remain listed and registered on any other national securities 
exchange; 2 or (3) may extend unlisted trading privileges to any security 
in respect of which there is available from a registration statement and 
periodic reports or other data filed pursuant to rules or regulations pre¬ 
scribed by the Commission under this title or the Securities Act of 1933, 
as amended, information substantially equivalent to that available pur¬ 
suant to rules or regulations of the Commission in respect of a security 
duly listed and registered on a national securities exchange, but such 
unlisted trading privileges shall continue in effect only so long as such 
a registration statement remains effective and such periodic reports or 
other data continue to be so filed.* 

No application pursuant to this subsection shall be approved unless the 
Commission finds that the continuation or extension of unlisted trading 


5 By sec. 12 of TuMie. No. C21. 74th Cnncr., the provision'! of this clause <]o riot become 
effective until !H> days after May 27. 1!0». 

* By see. 12 of 1 ultlU*, No. t'»2l. 7lt!> Votig., the provisions of tills clause do not become 
effective until 0 months after May 27, lOGC. 
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privileges pursuant to such application is neoessary or appropriate in the 
public interest or for the protection of investors. No application to extend 
unlisted trading privileges to any security pursuant to clause (2) or (3) of 
this subsection shall be approved except after appropriate notice and oppor¬ 
tunity for hearing. No application to extend unlisted trading privileges to 
any security pursuant to clause (2) or (3) of this subsection shall be 
approved unless the applicant exchange shall establish to the satisfaction 
of the Commission that there exists in the vicinity of such exchange 
sufficiently widespread public distribution of such security and sufficient 
public trading activity therein to render the extension of unlisted trading 
privileges on such exchange thereto necessary or appropriate in the pub¬ 
lic interest or for the protection of investors. No application to extend 
unlisted trading privileges to any security pursuant to clause (3) of this 
subsection shall be approved except upon such terms and conditions as will 
subject the issuer thereof, the officers and directors of such issuer, and 
every beneficial owner of more than 10 per centum of such security to 
duties substantially equivalent to the duties which would arise pursuant 
to this title if such security were duly listed and registered on a national 
securities exchange; except that such terms and conditions need not be 
imposed in any case or class of cases in which it shall appear to the Com¬ 
mission that the public interest and the protection of investors would 
nevertheless best be served by such extension of unlisted trading privileges. 
In the publication or making available for publication by any national 
securities exchange, or by any person directly or indirectly controlled by 
such exchange, of quotations or transactions in securities made or effected 
upon such exchange, such exchange or controlled person shall clearly 
differentiate between quotations or transactions in listed securities, and 
quotations or transactions in securities for which unlisted trading 
privileges on such exchange have been continued or extended pursuant to 
this subsection. In the publication or making available for publication of 
such quotations or transactions otherwise than by ticker, such exchange 
or controlled person shall group under separate headings (A) quotations or 
transactions in listed securities, and (3) quotations or transactions in 
securities for which unlisted trading privileges on such exchange has 
been continued or extended pursuant to this subsection. 

The Commission shall by rules and regulations suspend unlisted trading 
privileges in whole or in part for any or all classes of securities for a period 
not exceeding twelve months, if it deems such suspension necessaiy or 
appropriate in the public interest or for the protection of investors or to 
prevent evasion of the purposes of this title. 

Unlisted trading privileges continued for any security pursuant to 
clause (1) of this subsection shall be terminated by order, after appropriate 
notice and opportunity for hearing, if it appears at any time that such 
security has been withdrawn from listing on any exchange by the issuer 
thereof, unless it shall be established to the satisfaction of the Commission 
that such delisting was not designed to evade the purposes of this title or 
unless it shall appear to the Commission that, notwithstanding any such 
purpose of evasion, the continuation of such unlisting trading privileges is 
nevertheless necessary or appropriate in the public interest or for the 
protection of investors. On the application of the issuer of any security for 
which unlisted trading privileges on any exchange have been continued or 
extended pursuant to this subsection, or of any broker or dealer who makes 
or creates a market for such security, or of any other person having a 
bona-fide interest in the question of termination or suspension of such 
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unlisted trading privileges, or on its own motion, the Commission shall by 
order terminate, or suspend for a period not exceeding twelve months, 
such unlisted trading privileges for such security if the Commission finds, 
after appropriate notice and opportunity for hearing, that by reason of 
inadequate public distribution of such security in the vicinity of said 
exchange, or by reason of inadequate public trading activity or of the char¬ 
acter of trading therein on said exchange, such termination or suspension is 
necessary or appropriate in the public interest or for the protection of 
investors. 

In any proceeding under this subsection in which appropriate notice and 
opportunity for hearing are required, notice of not less than ten days to 
the applicant in such proceeding, to the issuer of the security involved, 
to the exchange which is seeking to continue or extend or has continued or 
extended unlisted trading privileges for such security, and to the exchange, 
if any, on which such security is listed and registered, shall be deemed 
adequate notice, and any broker or dealer who makes or creates a market 
for such security, and any other person having a bona-fide interest in such 
proceeding, shall upon application be entitled to be heard. 

Any security for which unlisted trading privileges are continued or 
extended pursuant to this subsection shall be deemed to be registered on a 
national securities exchange within the meaning of this title. The powers 
and duties of the Commission under subsection (b) of section 19 of this title 
shall be applicable to the rules of an exchange in respect of any such 
security. The Commission may, by such rules and regulations as it deems 
necessary or appropriate in the public interest or for the protection of 
investors, either unconditionally or upon specified terms and conditions, or 
for stated periods, exempt such securities from the operation of any 
provision of section 13,14, or 16 of this title. 4 


PERIODICAL AND OTHER REPORTS 

Sec. 13. (a) Every issuer of a security registered on a national 
securities exchange shall file the information, documents, and reports 
below specified with the exchange (and shall file with the Commis¬ 
sion such duplicate originals thereof as the Commission may 


4 Attention Is directed to sec. 2 of Public. No. 621, 74th Cons., which reads: 

Sbc. 2: Any application to continue unlisted trading privileges for any security hereto¬ 
fore filed by any exchange and approved by the Commission pursuant to clause (1) of 
subsection (f) of section 12 of the Securities Exchange Act of 1934 and rules and regula¬ 
tions thereunder shall be deemed to have been filed and approved pursuant to clause (1 > of 
said subsection (t) as amended by section 1 of this act. 

As originally enacted sec. 12 (f) read as follows: 

(f) The Commission Is directed to make a study of trading in unlisted securities upon 
exchanges and to report the results of its study and Its recommendations to Congress on 
or before January 3, 1939. Notwithstanding the foregoing provisions of this section, the 
Commission may, by such rules and regulations as It deems necessary or appropriate for 
the protection of Investors, prescribe terms and conditions under which, upon the applica¬ 
tion of any national securities exchange, such exchange (1) may continue until June 1, 
1936, unlisted trading privileges to which a security had been admitted on such ex¬ 
change prior to March 1, 1934 and for such purpose exempt such security and the Issuer 
thereof from the provisions of this section and sections 13 and 16, or (2) may extend 
until July 1, 1933, unlisted trading privilege to any security registered on anv other 
national securities exchange which security was listed on such other exchange on itfarch 1, 
1934. A security for which unlisted trading privileges are so continued shall be con¬ 
sidered a “security registered on a national securities exchange'* within the meaning of 
this title. The rules and regulations of the Commission relating to such unlisted trading 
privileges fer securities shall require that quotations of transactions upon any national 
securities exchange shall clearly Indicate the difference between fully listed securities and 
securities admitted to unlisted trading privileges only. 
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require), in accordance with such rules and regulations as the 
Commission may prescribe as necessary or appropriate for the proper 
protection of investors and to insure fair dealing in the security— 

(1) Such information and documents as the Commission may 
require to keep reasonably current the information and documents 
filed pursuant to section 12. 

(2) Such annual reports, certified if required by the rules and 
regulations of the Commission by independent public accountants, 
ami such quarterly reports, as the "Commission mav prescribe. 

(b) The Commission may prescribe, in regard to reports made 
pursuant to this title, the form or forms in which the required infor¬ 
mation shall be set forth, the items or details to be shown in the 
balance sheet and the earning statement, and the methods to be 
followed in the preparation of reports, in the appraisal or valuation 
of assets and liabilities, in the determination of depreciation and 
depletion, in the differentiation of recurring and nonrecurring in¬ 
come, in the differentiation of investment and operating income, and 
in the preparation, where the Commission deems it necessary or 
desirable, of separate and/or consolidated balance sheets or income 
accounts of any person directly or indirectly controlling or con¬ 
trolled by the issuer, or any person under direct or indirect common 
control with the issuer; but m the case of the reports of any person 
whose methods of accounting are prescribed under the provisions of 
any law of the United States, or any rule or regulation thereunder, 
the rules and regulations of the Commission with respect to reports 
shall not be inconsistent with the requirements imposed by such 
law or rule or regulation in respect of the same subject matter, and, 
in the case of carriers subject to the provisions of section 20 of the 
Interstate Commerce Act, as amended, or carriers required pur- 
suiant to any other Act of Congress to make reports of the same 
general character as those required under such section 20, shall per¬ 
mit such carriers to file with the Commission and the exchange 
duplicate copies of the reports and other documents filed with the 
Interstate Commerce Commission, or with the governmental author¬ 
ity administering such other Act of Congress, in lieu of the reports, 
information and documents required under this section and section 
12 in respect of the same subject matter. 

(c) If in the judgment of the Commission any report required 
uiiaer subsection (a) is inapplicable to anv specified class or classes 
of issuers, the Commission shall require in lieu thereof of the submis¬ 
sion of such reports of comparable character as it may deem applica¬ 
ble to such class or classes of issuers. 

PROXIES 

Sec. 14. (a) It shall be unlawful for any person, by the use of the 
mails or by any means or instrumentality of interstate commerce or 
of any facility of any national securities exchange or otherwise to 
solicit or to permit the use of his name to solicit any proxy or consent 
or authorization in respect of any security (other "than an exempted 
security) registered on any national securities exchange in contra¬ 
vention of such rules and regulations as the Commission may pre- 
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scribe as necessary or appropriate in the public interest or for the 
protection of investors. 

(b) It shall be unlawful for any member of a national securities 
exchange or any broker or dealer who transacts a business in secur¬ 
ities through tlie medium of any such member to give a proxy, con¬ 
sent, or authorization in respect of any security registered on a 
national securities exchange and carried for the account of a cus¬ 
tomer in contravention of such rules and regulations as the Com¬ 
mission mav prescribe as necessary or appropriate in the public inter¬ 
est or for the protection of investors. 

OVER-THE-COUNTER MARKETS 

Sec. 15. (a) No broker or dealer (other than one whose business is 
exclusively intrastate) shall make use of the mails or of any means or 
instrumentality of interstate commerce to effect any transaction in, or to 
induce the purchase or sale of, any security (other than an exempted se¬ 
curity or commercial paper, bankers’ acceptances, or commercial bills) 
otherwise than on a national securities exchange, unless such broker or 
dealer is registered in accordance with subsection (b) of this section. 8 

(b) A broker or dealer may be registered for the purposes of this section 
by filing with the Commission an application for registration, which shall 
contain such information in such detail as to such broker or dealer and 
any person directly or indirectly controlling or controlled by, or under 
direct or indirect common control with, such broker or dealer, as the 
Commission may by rules and regulations require as necessary or appro¬ 
priate in the public interest or for the protection of investors. Except as 
hereinafter provided, such registration shall become effective thirty days 
after the receipt of such application by the Commission or within such 
shorter period of time as the Commission may determine. 

An application for registration of a broker or dealer to be formed or 
organized may be made by a broker or dealer to which the broker or 
dealer to be formed or organized is to be the successor. Such application 
shall contain such information in such detail as to the applicant and as to 
the successor and any person directly or indirectly controlling or con¬ 
trolled by, or under direct or indirect common control with, the applicant 
or the successor, as the Commission may by rules and regulations require 
as necessary or appropriate in the public interest or for the protection of 
investors. Except as hereinafter provided, such registration shall become 
effective thirty days after the receipt of such application by the Commis¬ 
sion or within such shorter period of time as the Commission may determine. 
Such registration shall terminate on the forty-fifth day after the effective 
date thereof, unless prior thereto the successor shall, in accordance with 
such rules and regulations as the Commission may prescribe, adopt such 
application as its own. 

If any amendment to any application for registration pursuant to this 
subsection is filed prior to the effective date thereof, such amendment shall 
be deemed to have been filed simultaneously with and as part of such appli¬ 
cation; except that the Commission may, if it appears necessary or appro¬ 
priate in the public interest or for the protection of investors, defer the 


sec. 32 of Public. No. 623. 74th Cons., the provisions of this subsection do not 
become effective until f'O days after May 27. lOffC. 
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effective date of any such registration as thus amended until the thirtieth 
day after the filing of snch amendment. 

The Commission shall, after appropriate notice and opportunity for 
hearing, by order deny registration to or revoke the registration of any 
broker or dealer if it finds that such denial or revocation is in the public 
interest and that (1) such broker or dealer whether prior or subsequent to 
becoming such, or (2) any partner, officer, director, or branch manager of 
such broker or dealer (or any person occupying a similar status or per¬ 
forming similar functions), or any person directly or indirectly controlling 
or controlled by such broker or dealer, whether prior or subsequent to 
becoming such, (A) has willfully made or caused to be made in any appli¬ 
cation for registration pursuant to this subsection or in any document 
supplemental thereto or in any proceeding before the Commission with 
respect to registration pursuant to this subsection any statement which 
was at the time and in the light of the circumstances under which it was 
made false or misleading with respect to any material fact; or (B) has been 
convicted within ten years preceding the filing of any such application 
or at any time thereafter of any felony or misdemeanor involving the 
purchase or sale of any security or arising out of the conduct of the business 
of a broker or dealer; or (C) is permanently or temporarily enjoined by 
order, judgment, or decree of any court of competent jurisdiction from 
engaging in or continuing any conduct or practice in connection with the 
purchase or sale of any security; or (D) has willfully violated any pro¬ 
vision of the Securities Act of 1933, as amended, or of this title, or of any 
rule or regulation thereunder. Pending final determination whether any 
such registration shall be denied, the Commission may by order postpone 
the effective date of such registration for a period not to exceed fifteen 
days, but if, after appropriate notice and opportunity for hearing, it shall 
appear to the Commission to be necessary or appropriate in the public 
interest or for the protection of investors to postpone the effective date of 
such registration until final determination, the Commission shall so order. 
Pending final determination whether any such registration shall be re¬ 
voked, the Commission shall by order suspend such registration if, after 
appropriate notice and opportunity for hearing, such suspension shall 
appear to the Commission to be necessary or appropriate in the public 
interest or for the protection of investors. Any registered broker or 
dealer may, upon such terms and conditions as the Commission may deem 
necessary in the public interest or for the protection of investors, withdraw 
from registration by filing a written notice of withdrawal with the Com¬ 
mission. If the Commission finds that any registered broker or dealer, or 
any broker or dealer for whom an application for registration is pending, 
is no longer in existence or has ceased to do business as a broker or dealer, 
the Commission shall by order cancel the registration or application of such 
broker or dealer. 

(c) (1) Xo broker or dealer shall make use of the mails or of 
any means or instrumentality of interstate commerce to effect any 
transaction in, or to induce the 'purchase or sale of, any security 
(other than commercial paper, bankers' acceptances, or commercial 
bills) otherwise than on a national securities exchange, by means 
of any manipulative . deceptive . or other fraudulent device or con¬ 
trivance. The Commission shall, for the purposes of this subsection, 
by rules and regulations define such devices or contrivances as are 
manipulative, deceptive, or otherwise fraudulent. 
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(2) No broker or dealer shall wake use of the mails or of any 
means or instrumentality of interstate commerce to effect any trans¬ 
action in, or to induce or attempt to induce the purchase or sale of , 
any security (other than an, exempted security or commercial paper , 
bankers' acceptances. or commercial bills) otherwise than on a 
national securities exchange , in connection with which such broker 
or dealer engages in any fraudulent , deceptive , or manipulative act 
or practice, or makes any fictitious quotation. The Commission 
shall, for the purposes of this paragraph, by rules and regulations 
define , and prescribe means reasonably designed to prevent , such 
acts and practices as are fraudulent, deceptive , or manipulative and 
such quotations as are fictitious. 

(3) No broker or dealer shall make use of the mails or of any 
means or instrumentality of interstate commerce to effect any trans¬ 
action in, or to induce or attempt to induce the purchase or sale of, 
any security (other than an exempted security or commercial paper , 
bankers’ acceptances , or commercial bills) otherwise than on a na¬ 
tional securities exchange, in contravention of such rules and regu¬ 
lations as the Commission may prescribe as necessary or appropriate 
in the public interest or for the protection of investors to provide 
safeguards with respect to the financial responsibility of brokers 
and dealersP 

(d) Each registration statement hereafter filed pursuant to the Securities 
Act of 1933, as amended, shall contain an undertaking by the issuer of the 
issue of securities to which the registration statement relates to file with 
the Commission, in accordance with such rules and regulations as the Com¬ 
mission may prescribe as necessary or appropriate in the public interest or 
for the protection of investors, such supplementary and periodic informa¬ 
tion, documents, and reports as may be required pursuant to section 13 of 
this title in respect of a security listed and registered on a national securi¬ 
ties exchange; but such undertaking shall become operative only if the 
aggregate offering price of such issue of securities, plus the aggregate value 
of all other securities of such issuer of the same class (as hereinafter de¬ 
fined) outstanding, computed upon the basis of such offering price, 
amounts to $2,000,000 or more. The issuer shall file such supplementary 
and periodic information, documents, and reports pursuant to such under¬ 
taking, except that the duty to file shall be automatically suspended if and 
so long as (1) such issue of securities is listed and registered on a national 
securities exchange, or (2) by reason of the listing and registration of any 
other security of such issuer on a national securities exchange, such issuer 
is required to file pursuant to section 13 of this title information, docu¬ 
ments, and reports substantially equivalent to such as would be required 
if such issue of securities were iisted and registered on a national securities 
exchange, or (3) the aggregate value of all outstanding securities of the 


®I’rior to amendment by Public, No. 719. 75th Con;?., approved June 193S, subsection 
(c) of sec. 15 rend us follows: 

(c) No broker or denier shall make use of the mails <>r of any means or instrumentality 
of interstate commerce to effect any transaction in, or to induce the purchase or sale of. 
anv security (other than commercial paper, bankers' acceptances, or commercial bills) 
otherwise than on a national securities exchange, by means of any manipulative, deceptive, 
or other fraudulent device or contrivance. The Commission shall, for the purposes of this 
subsection, by rules and regulations define such devices or contrivances as arc manipula¬ 
tive. deceptive, or otherwise fraudulent. 
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class to which such issue belongs is reduced to less than $1,000,000 com¬ 
puted upon the basis of the offering price of the last issue of securities of 
said class offered to the public. For the purposes of this subsection, the 
term “class” shall be construed to include all securities of an issuer which 
are of substantially similar character and the holders of which enjoy 
substantially similar rights and privileges. Nothing in this subsection 
shall apply to securities issued by a foreign government or political sub¬ 
division thereof or to any other security which the Commission may by 
rules and regulations exempt as not comprehended within the purposes of 
this subsection. 7 

Sec. 15A. (a) Any association of brokers or dealers may be reg¬ 
istered u'ith the Commission as a national securities association pur¬ 
suant to subsection ( b), or as an affiliated securities association pur¬ 
suant to subsection ( d ), under the terms and conditions hereinafter 
prodded in this section, by filing with the Commission a registration 
statement in such form as the Commission may prescribe, setting 
forth the information, and accompanied by the documents , below 
specified: 

(1) Such data as to its organization, membership, and rules 
of procedure . and such other information as the Commission may 
by rules and regulations require as necessary or appropriate in 
the public interest or for the protection of investors; and 

(2) Copies of its constitution, charter, or articles of incor¬ 
poration or association. with all amendments thereto, and of its 
existing bylaws, and of any rules or instruments comes ponding 
to the foregoing, whatever the name, hereinafter in tnis title 
collectively referred to as the “rules of the association 

Such registration shall not be construed as a waiver by such asso¬ 
ciation or any member thereof of any constitutional right or of any 
right to contest the validity of any rule or regulation of the Commis¬ 
sion under this title. 


•By see. 12 of Public. N'o. 621, 74th Cong.. the provisions of this subsection do not 
bermne effective until '.«> days after May 27. 103d. 

Attention is directed to sections 10 and 11 of Public. No. 021. 74th Cons., which reads: 

SrJc. 10. All brokers and dealers for whom registration is in effect on the date of enact¬ 
ment of this Act in accordance with rules and regulations of the Commission prescribed 
pursuant to section 15 of the Securities Exchange Act of 1934 shall be deemed to be 
registered pursuant to section 15 of such Act as amended by section 3 of this Act. 

Sec. 11. Nothing in this Act shall be deemed to extinguish any liability which may have 
arisen prior to the effective date of this Act by reason of any violation of section 15 of 
the Securities Exchange Act of 1934 or of any rule or regulation thereunder. 

As originally enacted sec. 15 read as follows: 

Snc. 15. It shall be unlawful, in contravention of such rules and regulations as the 
Commission may prescribe as necessary or appropriate in the public interest and to insure 
to investors protection comparable to that provided by and under authority of this title 
in the ease of national securities exchanges. (1) for any broker or dealer, singly or with 
any other person or persons, to make use «f the mails or any means or instrumentality of 
interstate commerce for the purpose of making or creating, or enabling another to make 
or create, a market, otherwise than on a national securities exchange, for both the pur¬ 
chase and sale of any security (other than an exempted security or commercial pai>er. 
bankers’ acceptances, or commercial bills, or unregistered securities the market in which 
is predominantly intrastate and which have n<>r previously been registered or listed), or 
(2) for any broker or dealer to use any facility of any such market. Such rules and 
regulations may provide for the regulation of all transactions by brokers and dealers on 
any such market, for the registration with the Commission of dealers and/or brokers 
making or creating such a market, and for the registration of the securities for which 
they make or create a market and may make special provision with resjiect to securities 
or specified classes thereof listed, or entitled to unlisted trading privileges, upon any 
exchange on the date of the enactment of this title, which securities are not registered 
under the provisions of section 12 of this title. 
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( h) An applicant association shall not, be registered as a national 
sc* unities association unless it appears to the, Comtuission that — 

(1) by reason of the number of its members, the scope of 
their transactions, and the geographical distribution of its mem¬ 
bers such association will be able to comply with the provisions 
of this title and the rules and regulations thereunder and to 
carry out the purposes of this section: 

(2) such association is so organized and is of such a charac¬ 
ter as to be able to comply with the provisions of this title 
and the rules and regulations thereunder, and to carry out the 
purposes of this section: 

(3) the rules of the association provide that any broker or 
dealer who malees use of the mails or of any means or instrumen¬ 
tality of interstate commerce to effect any transaction in, or to 
induce the purchase or sale of, any security otherwise than on 
a national securities exchange, may become a member of such 
association, except such as are excluded pursuant to paragraph 
(If) of this subsection: Provided, That the rides of the associa¬ 
tion may restrict membership in sueh association on such speci¬ 
fied geographical basis, or on such specified basis relating to 
the type of business done by its members, or on such other 
specified and appropriate basis, as appears to the Commission 
to be necessary or appropriate in the public interest or for the 
protection of investors and to canny out the purpose of this 
section: 

(4) the rules of the association provide that, except with the 
approval or at the direction of the Commission in cases in 
which the Commission finds it appropriate in the public interest 
so to approve or direct, no broker or dealer shall be admitted 
to or continued in membership in such association, if (l) such 
broker or dealer, whether prior or subsequent to becoming such, 
or (2) any partner, officer, director, or branch manager of such 
broker or dealer (or any person occupying a similar status or 
performing similar functions), or any person directly or indi¬ 
rectly controlling or controlled by such broker or dealer, whether 
prior or subsequent to becoming such, (.-A) has been and is 
suspended or expelled from a registered securities association 
(whether national or affiliated) or from a national securities 
exchange, for violation of any rule of such association or 
exchange which prohibits any art or transaction constituting 
conduct inconsistent with just and equitable principles of trade, 
or requires any act the omission of which constitutes conduct 
inconsistent with just and equitable principles of trade, or (B) 
is subject to an order of the Commission denying or revoking 
his registration pursuant to section lb of this title, or expelling 
or suspending him from membership in a registered securities 
association or a national securities exchange, or (C) by his con¬ 
duct while employed by. acting for. or directly or indirectly 
controlling or controlled by. a broker or dealer, was a cause of 
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any suspension, expulsion. or order of the character described in 
clause {A) or (B) which is in effect with respect to such broker 
or dealer: 

( 5 ) the rules of the association assure a fair representation 
of its members in the adoption of any rule of the association 
or amendment thereto, the selection of its officers and directors, 
and in all other phases of the administration of its affairs: 

(0) the rules of the association provide for the equitable 
allocation of dues among its members, to defray reasonable 
expenses of ad ministration: 

(7) the rules of the association are designed to prevent 
fraudulent and manipulative acts and practices, to promote just 
and equitable principles of trade, to provide safeguards against 
'unreasonable profits or unreasonable rates of commissions or 
other charges, and, in general, to protect investors and the public 
interest, and to remove impediments to and perfect the mecha¬ 
nism of a free and open market; and are not designed to permit 
unfair discrimination between customers or issuers, or brokers 
or dealers, to fix minimum profits, to impose any schedule of 
prices, or to impose any schedule or -fix minimum rates of com¬ 
missions, allowances, discounts , or other charges; 

(S) the rules of the association provide that its members 
shall be appropriately disciplined, by expulsion, suspension, fine, 
censure, or any other fitting penalty, for any violation of its 
rules: 

(.9) the ruhs of the association provide a. fair and orderly 
procedure with respect to the disciplining of members and the 
denial of membership to any broker or dealer seeking member¬ 
ship therein. In any proceeding to determine whether any 
member shall be disciplined, such rules shall require that specif c 
charges be brought: that such member shall be notifed. of, and 
be given, an opportunity to defend against, such charges; that 
a record shall be kept; and that the determination shall include 
(- 1 ) a statement setting forth any act or practice in which such 
member may be found to hare engaged, or which such member 
may be found to have omitted, (B) a statement setting forth the 
specifc rule or rules of the association of which any such act or 
practice. or omission to act, is deemed to be in violation, (C) a 
statement whether the acts or practices prohibited by such rule 
or rules, or the omission of any act required thereby, are deemed, 
to constitute conduct inconsistent with just and equitable prin¬ 
ciples of trade, and ( D) a statement setting forth the penalty 
imposed. In any proceeding to determine whether a broker or 
dealer shall be denied membership, such miles shall provide that 
the broker or dealer shall be notifed of, and be given an oppor¬ 
tunity to be heard upon, the specifc grounds for denial which 
are under consideration: that a record shall be kept; and that 
the determination shall set forth the specifc grounds upon which 
the denial is based: and 


( 10) the requirements of subsection (c). insofar as these 
may be applicable. are satisfied. 

(c) The Commission may permit or require the rules of an 
association applying for registration pursy ant to subsection (b). to 
provide for the admission of an association registered as an affiliated 
securities association. pursuant to subsection (d). to participation in 
said applicant association as an affiliate thereof. under terms per¬ 
mitting such powers and responsibilities to such affiliate. and under 
such other appropriate terms and conditions . as may be provided 
by the rules of said applicant association , if such rules appear to the 
Commission to be necessary or appropriate in the public interest or 
for the protection of investors and to carry out the purposes of this 
section. The duties and powers of the Commission with respect to 
any national securities association or any affiliated securities associa¬ 
tion shall in no fray be limited by reason of any such affiliation. 

(d) applicant association shall not be registered as an 
affiliated securities association unless it appears to the Com mission 
that — 

(7) such association , notwithstanding that it does not satisfy 
the requirements set forth in paragraph ( 1 ) of subsection lb), 
will, forthwith upon the registration thereof, be admitted to 
affiliation with an association registered as a national securities 
association pursuant to said subsection (b). in the manner and 
under the terms and conditions provided by the rules of said 
national securities association in accordance with subs(ctlon 
(c): and 

(2) such association and its rules satisfy the nquirenonts 
set forth in paragraphs (2) to (.9), inclusive, of subsection 
(b): except that in the case of any such association any 
restrictions upon membership therein of the type authorized 
by paragraph (3) of subsection (b) shall not be less stringent 
than in the case of the national securities association with which 
such association is to be affiliated. 

(e) Upon the fling of an application for registration pursuant 
to subsection (b) or subsection (d). the Commission shall by order 
grant such registration if the reuirements of this section are satisfed. 
If. after appropriate notice and opportunity for hearing. it appears 
to the Com mission that any requirement of this section is not satisfed. 
the Commission shall by order deny such registration. If any asso¬ 
ciation granted registration as an affliated securities association 
pursuant to subsection (d) shall fail to be admitted promptly there¬ 
after to affUation with a registered national securities association, 
the Commission shall revoke the registration of such affliated se¬ 
curities association. 

(f) .4 registered securities association (whether national or 
affliated) may. upon such reasonable notice as the Commission may 
deem necessary in the public interest or for the protection of inves¬ 
tors, withdraw from registration by fling 'tcith the Commission a 
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written notice of withdrawal it) such form as the Commission may 
by rides and regulations prescribe. Upon the withdrawal of a 
national securities association from registration. the registration 
of any association affiliated therewith shall automatically terminate. 

ip) If any registered securities association (whether national or 
affiliated) shall take any disciplinary action against any member 
thereof, or shall deny admission to any broker or deader seeking mem¬ 
bership therein, such action shall be subject to review by the Com¬ 
mission. on its own motion, or upon application by any person 
aggrieved thereby fled within sixty days after such action has been 
taken or within such longer period as the Commission may determine. 
Application to the Commission for review, or the institution of re¬ 
view by the Commission on its oivn motion. shall operate as a stay of 
such action until an order is issued upon such review pursuant to 
subsection (A). 

(A) ( 1) In a proceeding to review disciplinary action taken by a 
registered securities association against a member thereof. if the 
Commission, after appropriate notice and opportunity for hearing, 
upon consideration of the record before the association and such 
other evidence as it may deem relevant, shall (_4) find that such 
member has engaged in such acts or practices, or has omitted such 
act. as the association has found him to have engaged in or omitted, 
and 1 (B) shall determine that such acts or practices, or omission to 
act. are in violation of such rules of the association as have been 
designated in the determination of the association, the Commission 
shall by order dismiss the proceeding, unless it appears to the Com¬ 
mission that such action should be modified in accordance with para¬ 
graph (2) of this subsection. The Commission shall likewise deter¬ 
mine whether the acts or practices prohibited, or the omission of 
any'act required, by any such rule constitute conduct inconsistent 
with just and equitable principles of trade, and shall so declare. If 
it appears to the Commission that the evidence does not warrant the 
■finding required in clause (A) or if the Commission shall determine 
that such acts or practices as are found to have been engaged in are 
not prohibited by the designated rule or rules of the association, or 
that such act as is found to have been omitted is not required by such 
designated rule or rules , the Commission shall by order set aside the 
action of the association. 

( 2) If, after appropriate notice and opportunity for hearing, the 
Cop)mission finds that any penalty imposed upon a member is exces¬ 
sive or oppressive, having due regal'd to the public interest, the 
Commission shall by order cancel, reduce, or require the remission of 
such penalty. 

(.9) In any proceeding to review the denial of membership in a 
registered securities association, if the Commission, after appropriate 
notice and heating, and upon, consideration of the record before the 
association and such other evidence as it may deem relevant, shall 
determine that the specific grounds on which such denial is based 
exist in fact and are valid under this section, the Commission shall by 
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order dismiss the 'proceeding; otherwise, the Com mission shall by 
order .set aside the action of the association and require it to admit 
the applicant broker or dealer to membership therein. 

( 1) (1) The rules of a registered securities association ,.*ay pro- 
ride that no member thereof shall deal with any nonmember broker 
or dealer (as defined in paragraph (2) of this subsection) except at 
the same prices, for the same commissions or fees, and on the same 
terms and conditions as are by such member accorded to the general 
public. 

(2) For the purposes of this subsection, the term “nonmember 
broker or dealer' .shall include any broker or dealer who makes use of 
the maids or of any means or instrumentality of interstate commerce 
to effect any transaction in, or to induce the purchase or sale of, any 
security othencise than on a national securities exchange, who is not 
a member of any registered securities association, except a broker or 
dealer who deals exclusively in commercial paper, bankers' accept¬ 
ances, or commercial bills. 

(2) Nothing in this subsection shall be so construed or applied as 
to prevent any member of a registered securities association from 
granting to any other member of any registered securities association 
any dealer's discount, allowance, commission, or special term*. 

(j) Every registered securities association shall file with the Com¬ 
mission in accordance with such rules and regulations as the Commis¬ 
sion may prescribe as necessary or appropriate in the public interest 
or for the protection of investors, copies of any changes in or addi¬ 
tions to the rules of the association. and such other information and 
documents as the Commission may require to keep current or to sup¬ 
plement the registration statement and. documents filed pursuant to 
subsection (a). Any change in or addition to the rules of a regis¬ 
tered securities association shall take effect upon the thirtieth day 
after the filing of a copy thereof with the Commission, or upon such 
earlier date as the Commission may determine. unless the Commission 
shall enter an order disapproring such change or addition: and the 
Commission shall enter such an order unless such change or addition 
appears to the Commission to be consistent with the requirements of 
subsection (b) and subsection (d). 

( k) (1) The Commission is authorised by order to abrogate any 
rule of a registered securities association, if after appropriate notice 
and opportunity for hearing, it appears to the Commission that such 
abrogation is necessary or appropriate to assure fair dealing by the 
members of such association, to assure a fair representation of its 
members in the administration of its affairs or otherwise to protect 
investors or effectuate the purposes of this title. 

(2) The Commission may in writing request any registered securi¬ 
ties association to adopt any specified alteration of or supplement to 
its rules with respect to any of the matters hereinafter enumerated. 
If such association falls to adopt such alteration or supplement within 
a reasonable time, the Commission is authorized by order to alter 
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or supplement the rules of such association in the manner theretofore 
requested if. after appropriate notice and opportunity for hearing, 
it appears to the Commission that such alteration or supplement is 
necessary or appropriate, in the public interest or for the protection 
of investors or to effectuate the purposes of this section, with respect 
to: f 1) The basis for. and procedure in connection with, the denial of 
membership or the discipling of members; (2) the method for adop¬ 
tion of any change in or addition to the rules of the association: 
(d) the method of choosing officers and directors: and (J/.) affiliation 
between registered securities associations. 

(/) The Commission is authorized, if such action appears to it to 
be necessary or appropriate in the public interest or for the protec¬ 
tion of investors or to carry out the purposes of this section — 

(1) after appropriate notice and opportunity for hearing, 
by order to suspend for a period not exceeding 12 months or to 
revoke the registration of a registered securities association , if 
the Commission finds that such association has violated any 
provision of this title or any rule or regulation thereunder , or has 
failed to enforce compliance with its own rules, or has engaged 

' in any other activity tending to defeat the purposes of this 
section: 

(2) after appropriate notice and opportunity for hearing, by 
order to suspend for a period not .exceeding 12 months or to 
expel from a registered securities association any member thereof 

1 who the Commission finds (J.) has violated any provision of this 

1 title or any rule or regulation thereunder, or has effected any 
transaction for any other person who , he had reason to believe, 
was violating with respect to such transaction any provision of 
this title or any rule or regulation thereunder , or (B) has will¬ 
fully violated any provision of the Securities Act of 10.13, as 
amended, or of any rule or regulation thereunder , or has effected 
any transaction for any other person who , he had reason to 
believe, was willfully violating with respect to such transaction 
any provision of such Act or ride or regulation; 

(3) after appropriate notice and opportunity for hearing , 

1 by order to remove from office any officer or director of a regis¬ 
tered securities association who , the Commission finds , has will¬ 
fully failed to enforce the rules of the association, or has will¬ 
fully abused his authority. 

(m) Nothing in this section shall be construed to apply with 
respect to any transaction by a broker or dealer in any exempted 
security. 

( n) If any provision of this section is in conflict with any provi¬ 
sion of any law of the United States in force on the date this section 
takes effect , the provision of this section shall prevail. 

DIRECTORS, OFFICERS, AND PRINCIPAL STOCKHOLDERS 

8ec. 16. (a) Every person who is directly or indirectly the bene¬ 
ficial owner of more than 10 per centum of any class of any equity 



29 


security (other than an exempted security) which is registered on 
a national securities exchange, or who is a director or an ollicer of 
the issuer of such security, shall file, at the time of the registration 
of such security or within ten days after he becomes such beneficial 
owner, director, or officer, a statement with the exchange (and a du¬ 
plicate original thereof with the Commission) of the amount of all 
equity securities of such issuer of which he is the beneficial owner, 
and within ten days after the close of each calendar month there¬ 
after. if there has been any change in such ownership during such 
month, shall file with the exchange a statement (and a duplicate 
original thereof with the Commission) indicating his ownership at 
the close of the calendar month and such changes in his ownership 
as have occurred during such calendar month. 

(b) For the purpose of preventing the unfair use of information 
which mav have been obtained bv such beneficial owner, director, 
or officer by reason of his relationship to the issuer, any profit real¬ 
ized by him from any purchase and sale, or any sale and purchase, 
of any equity security of such issuer (other than an exempted secur¬ 
ity) within any period of less than six months, unless such security 
was acquired in good faith in connection with a debt previously 
contracted, shall inure to and be recoverable by the issuer, irrespec¬ 
tive of any intention on the part of such beneficial owner, director, 
or officer in entering into such transaction of holding the security 
purchased or of not repurchasing the security sold for a period 
exceeding six months. Suit to recover such profit may be instituted 
at law or in equity in any court of competent jurisdiction by the 
issuer, or by the owner of any security of the issuer in the name 
and in behalf of the issuer if the issuer shall fail or refuse to 
bring such suit within sixty days after request or shall fail dili¬ 
gently to prosecute the same thereafter: but no such suit shall be 
brought more than two years after the date such profit was realized. 
This subsection shall not be construed to cover any transaction where 
such beneficial owner was not such both at the time of the purchase 
and sale, or the sale and purchase, of the security involved, or any 
transaction or transactions which the Commission by rules and regu¬ 
lations may exempt as not comprehended within the purpose of this 
subsection. 


(c) It shall be unlawful for any such beneficial owner, director, 
or officer, directly or indirectly, to sell any equity security of such 
issuer (other than an exempted security), if the person selling the 
security or his principal (1) does not own the security sold, or (*J) 
if owning the securitv. does not deliver it against such sale within 
twenty days thereafter, or does not within five days after such sale 
deposit it in the mails or other usual channels of transportation: 
but no person shall be deemed to have violated this subsection if he 
proves that notwithstanding the exercise of good faith he was unable 
to make such delivery or deposit within such time, or that to do 
so would cause undue inconvenience or expense. 


(d) The provisions of this section shall not apply to foreign or 
domestic arbitrage transactions unless made in contravention of such 
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rules and regulations as the Commission may adopt in order to 
carry out the purposes of this section. 

ACCOUNTS AND RECORDS, REPORTS, EXAMINATIONS OF EXCHANGES, 

MEMBERS, AND OTHERS 

i'Ec. 17. (a) Every national securities exchange, every member 
thereof, every broker or dealer who transacts a business in securities 
through the medium of any such member, every registered securities 
association* and every broker or dealer registered pursuant to section 15 
of this title, s shall make, keep, and preserve for such periods, such 
accounts, correspondence, memoranda, papers, books, and other rec¬ 
ords. and make such reports, as the Commission by its rules and regu¬ 
lations may prescribe as necessary or appropriate in the public 
interest or for the protection of investors. Such accounts, corre¬ 
spondence, memoranda, papers, books, and other records shall be 
subject at any time or from time to time to such reasonable periodic, 
special, or other examinations by examiners or other representatives 
of the Commission as the Commission may deem necessary or appro¬ 
priate in the public interest or for the protection of investors. 

(b) Any broker, dealer, or other person extending credit who is 
subject to the rules and regulations prescribed by the Federal Reserve 
Board pursuant to this title shall make such reports to the Board 
as it may require as necessary or appropriate to enable it to per¬ 
form the functions conferred upon it by this title. If any such 
broker, dealer, or other person shall fail to make any such report 
or fail to furnish full information therein, or. if in the judgment 
of the Board it is otherwise necessary, such broker, dealer, or other 
person shall permit such inspections to be made by the Board with 
respect to the business operations of such broker, dealer, or other 
person as the Board may deem necessary to enable it to obtain the 
required information. 

LIABILITY FOR MISLEADING STATEMENTS 

Sec. IS. (a) Any person who shall make or cause to be made any 
statement in any application, report, or document filed pursuant to 
this title or any rule or regulation thereunder or any undertaking con¬ 
tained in a registration statement as provided in subsection (d) of 
section 15 of this title, which statement was at the time and in the 
light of the circumstances under which it was made false or mislead¬ 
ing with respect to any material fact, shall be liable to any person 
(not knowing that such statement was false or misleading) who. in 
reliance upon such statement, shall have purchased or sold a security 
at a price which was a fleeted by such statement, for damages caused 
by'such reliance, unless the person sued shall prove that he acted 
in good faith and had no knowledge that such statement was false 


"Sec. 4 of Public. No. 621. 74th Cong.. substituted the matter appearing In bold-face 
t.vpe for “every broker or d''nb*r making or creating a market for both the purchase and 
sale of securities through the use of the mails or of any means or instrumentality of 
interstate commerce”, which was deleted by that amendment. 
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or misleading. A person seeking to enforce such liability may sue 
at law or in equity in any court of competent jurisdiction. In any 
such suit the court may, in its discretion, require an undertaking 
for the payment of the costs of such suit ? and assess reasonable costs, 
including reasonable attorneys’ fees, against either party litigant. 

(b) Every person who becomes liable to make payment under 
this section may recover contribution as in cases of contract from any 
person who, if joined in the original suit, would have been liable to 
make the same payment. 

(c) No action shall be maintained to enforce any liability created 
under this section unless brought within one year after the discovery 
of the facts constituting the cause of action and within three years 
after such cause of action accrued. 

POWERS WITH RESPECT TO EXCHANGES AND SECURITIES 

Sec. 19. (a) The Commission is authorized, if in its opinion such 
action is necessary or appropriate for the protection of investors— 

(1) After appropriate notice and opportunity for hearing, by 
order to suspend for a period not exceeding twelve months or to 
withdraw the registration of a national securities exchange if the 
Commission finds that such exchange has violated any provision of 
this title or of the rules and regulations thereunder or has failed 
to enforce, so far as is within its power, compliance therewith by a 
member or by an issuer of a security registered thereon. 

(2) After appropriate notice and opportunity for hearing, by 
order to deny, to suspend the effective date of, to suspend l'or a period 
not exceeding twelve months, or to withdraw, the registration of a 
security if the Commission finds that the issuer of such security has 
failed to comply with any provision of this title or the rules and 
regulations thereunder. 

(3) After appropriate notice and opportunity for hearing, by 
order to suspend for a period not exceeding twelve months or to 
expel from a national securities exchange any member or officer 
thereof whom the Commission finds has violated any provision of 
this title or the rules and regulations thereunder, or has effected any 
transaction for any other person who, he has reason to believe, is 
violating in respect of such transaction any provision of this title or 
the rules and regulations thereunder. 

(4) And if in its opinion the public interest so requires, summarily 
to suspend trading in any registered security on any national securi¬ 
ties exchange for a period not exceeding ten days, or with the ap¬ 
proval of the President, summarily to suspend all trading on any 
national securities exchange for a period not exceeding ninety days. 

(b) The Commission is further authorizedj if after making appro¬ 
priate request in writing to a national securities exchange tnat such 
exchange effect on its own behalf specified changes in its rules and 
practices, and after appropriate notice and opportunity for hearing, 
the Commission determines that such exchange has not made the 
changes so requested, and that such changes are necessary or appro¬ 
priate for the protection of investors or to insure fair* dealing in 
securities traded in upon such exchange or to insure fair administra¬ 
tion of such exchange, by rules or regulations or by order to alter or 
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supplement the rules of such exchange (insofar as necessary or appro¬ 
priate to effect such changes) in respect of such matters as (1) 
safeguards in respect of the financial responsibility of members and 
adequate provision against the evasion of financial responsibility 
through the use of corporate forms or special partnerships; (2) the 
limitation or prohibition of the registration or trading in any secur¬ 
ity within a specified period after the issuance or primary distribu¬ 
tion thereof; (3) the listing or striking from listing of any security; 
(4) hours of trading; (5) the manner, method, and place of soliciting 
business; (G) fictitious or numbered accounts; (7) the time and 
method of making settlements, payments, and deliveries and of 
closing accounts; (S) the reporting of transactions on the exchange 
and upon tickers maintained by or with the consent of the exchange, 
including the method of reporting short sales, stopped sales, sales of 
securities of issuers in default, bankruptcy or receivership, and sales 
involving other special circumstances; (9) the fixing of reasonable 
rates of "commission, interest, listing, and other charges; (10) mini¬ 
mum units of trading; (11) odd-lot purchases and sales; (12) 
minimum deposits on margin accounts; and (13) similar matters. 

(c) The Commission is authorized and directed to make a study 
and investigation of the rules of national securities exchanges with 
respect to the classification of members, the methods of election of 
officers and committees to insure a fair representation of the mem¬ 
bership, and the suspension, expulsion, and disciplining of members 
of such exchanges. The Commission shall report to the Congress on 
or before January 3. 1935, the results of its investigation, together 
with its recommendations. 

LIABILITIES OF CONTROLLING PERSONS 

Sec. 20. (a) Every person who, directly or indirectly, controls any 
person liable under any provision of this title or of any rule or regu¬ 
lation thereunder shall also be liable jointly and severally with and 
to the same extent as such controlled person to anv person to whom 
such controlled person is liable, unless the controlling person acted 
in good faith and did not directly or indirectly induce the act or acts 
constituting the violation or cause of action. 

(b) It shall be unlawful for any person, directly or indirectly, to 
do any act or thing which it would be unlawful for such person to do 
under the provisions of this title or any rule or regulation thereunder 
through or by means of any other person. 

(c) It shall be unlawful for any director or officer of, or anv owner 
of any of the securities issued by, any issuer of any security reg¬ 
istered on a national securities exchange, without just cause to hinder, 
delay, or obstruct the making or filing of any document, report, or 
information, required to be filed under this title or any rule or 
regulation thereunder or any undertaking contained in a registration 
statement as provided in subsection (d) of section 15 of this titled 

investigations; injunctions and prosecution of offenses 

Sec. 21. (a) The Commission may, in its discretion, make such 
investigations as it deems necessary to determine whether any person 
has violated or is about to violate any provision of this title or any 
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rule or regulation thereunder, and may require or permit any person 
to lile with it a statement in writing, under oath or otherwise as the 
Commission shall determine, as to all the facts and circumstances 
concerning the matter to be investigated. The Commission is author¬ 
ized, in its discretion, to publish information concerning any such 
violations, and to investigate any facts, conditions, practices, or 
matters which it may deem necessary or proper to aid in the enforce¬ 
ment of the provisions of this title, in the prescribing of rules and 
regulations thereunder, or in securing information to serve as a basis 
for recommending further legislation concerning the matters to 
which this title relates. 

(b) For the purpose of any such investigation, or any other pro¬ 
ceeding under this title, any member of the Commission or any officer 
designated by it is empowered to administer oaths and affirmations, 
subpena witnesses, compel their attendance, take evidence, and 
require the production of any books, papers, correspondence, memo¬ 
randa, or other records which the Commission deems relevant or ma¬ 
terial to the inquiry. Such attendance of witnesses and the produc¬ 
tion of any such records may be required from any place in the 
United States or any State at any designated place of hearing. 

(c) In case of contumacy by, or refusal to obey a subpena issued 
to, any person, the Commission may invoke the aid of any court of 
the United States within the jurisdiction of which such investigation 
or proceeding is carried on, or where such person resides or carries 
on business, in requiring the attendance and testimony of witnesses 
and the production of books, papers, correspondence, memoranda, 
and other records. And such court may issue an order requiring 
such person to appear before the Commission or member or officer 
designated by the Commission, there to produce records, if so ordered, 
or to give testimony touching the matter under investigation or in 
question; and any failure to obey such order of the court may be 
punished by such court as a contempt thereof. All process in any 
such case may be served in the judicial district whereof such person 
is an inhabitant or wherever he may be found. Any person who 
shall, without just cause, fail or refuse to attend and testify or to 
answer any lawful inquiry or to produce books, papers, correspond¬ 
ence, memoranda, and other records, if in his power so to do. in 
obedience to the subpena of the Commission, shall be guilty of a 
misdemeanor and, upon conviction, shall be subject to a fine of not 
more than $1,000 or to imprisonment for a term of not more than 
one year, or both. 

(d) Xo person shall be excused from attending and testifying or 
from producing books, papers, contracts, agreements, and other 
records and documents before the Commission, or in obedience to 
the subpena of the Commission or any member thereof or any officer 
designated by it, or in any cause or proceeding instituted by the 
Commission, on the ground that the testimony or evidence, docu¬ 
mentary or otherwise, required of him may tend to incriminate him 
or subject him to a penalty or forfeiture; but no individual shall 
be prosecuted or subject to any penalty or forfeiture for or on 
account of any transaction, matter, or thing concerning which he 
is compellod, after having claimed his privilege against self-incrimi¬ 
nation, to testify or produce evidence, documentary or otherwise, 


except that such individual so testifying shall not be exempt from 
prosecution and punishment for perjury committed in so testifying. 

(e) Whenever it shall appear to the Commission that any person 
is engaged or about to engage in any acts or practices which consti¬ 
tute or will constitute a violation oi the provisions of this title, or 
of any rule or regulation thereunder, it may in its discretion bring 
an action in the proper district court of the United States, the 
Supreme Court of the District of Columbia, or the United States 
courts of any Territory or other place subject to the jurisdiction 
of the United States, to enjoin such acts or practices, and upon a 
proper showing a permanent or temporary injunction or restraining 
order shall be granted without bond. The Commission may trans¬ 
mit such evidence as may be available concerning such acts or prac¬ 
tices to the Attorney General, who may, in his discretion, institute 
the necessary criminal proceedings under this title. 

(f) Upon application of the Commission the district courts of the 
United States, the Supreme Court of the District of Columbia, and 
the United States courts of anv Territory or other place subject to 
the jurisdiction of the United States, shall also have jurisdiction to 
issue writs of mandamus commanding anv person to comply with the 
provisions of this title or any order oi the Commission made in 
pursuance thereof or with any"undertaking contained in a registration 
statement as provided in subsection (d) of section 15 of this title. 

HEARINGS BY COMMISSION 

Sec. 22. Hearings may be public and may be held before the Com¬ 
mission, any member or members thereof, or any officer or officers 
of the Commission designated by it, and appropriate records thereof 
shall be kept. 


RULES AND REGULATIONS; ANNUAL REPORTS 

Sec. 23. (a) The Commission and the Board of Governors of the Federal 
Reserve System shall each have power to make such rules and regulations 
as may be necessary for the execution of the functions vested in them 
by this title, and may for such purpose classify issuers, securities, 
exchanges, and other persons or matters within their respective juris¬ 
dictions. No provision of this title imposing any liability shall apply to 
any act done or omitted in good faith in conformity with any rule or 
regulation of the Commission or the Board of Governors of the Federal 
Reserve System, notwithstanding that such rule or regulation may, after 
such act or omission, be amended or rescinded or be determined by judicial 
or ether authority to be invalid for any reason. 0 

(b) The Commission and the Federal Reserve Board, respectively, 
shall include in their annual reports to Congress such information, 
data, and recommendation for further legislation as they mav deem 
advisable with regard to matters within their respective jurisdictions 
under this tile. 


®Snc. 2.”.. Li> The Commission and the Federal Reserve Board shall each have power 
to niako sin’ll ruh’s and regulations as may he necessary for the execution of the functions 
vested in them by this title, and may tor such purpose classify issuers, securities, ex¬ 
changes, and other persons or mailers within their respective Jurisdictions. 
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INFORMATION FILED WITH THE COMMISSION 

Sec. 24. (a) Nothing in this title shall be construed to require, 
or to authorize the Commission to require, the revealing of. trade 
secrets or processes in any application, report, or document filed 
with the Commission under this title. 

(b) Any person filing any such application, report, or document 
may make written objection to the puolic disclosure of information 
contained therein, statin" the grounds for such objection, and the 
Commission is authorized to hear objections in any such case where 
it deems it advisable. The Commission may, in such cases, make 
available to the public the information contained in any such appli¬ 
cation, report, or document only when in its judgment a disclosure 
of such information is in the public interest; and copies of informa¬ 
tion so made available may be furnished to any person at such 
reasonable charge and under such reasonable limitations as the 
Commission may prescribe. 

(c) It shall de unlawful for any member, officer, or employee of 
the Commission to disclose to any person other than a member, 
officer, or employee of the Commission, or to use for personal benefit, 
any information contained in any application, report, or document 
filed with the Commission which is not made available to the public 
pursuant to subsection (M of this section: Provided , That the Com¬ 
mission may make available to the Federal Reserve Board any in¬ 
formation requested by the Board for the purpose of enabling it to 
perform its duties under this title. 

COURT REVIEW OF ORDERS 

Sec. 25. (a) Any person aggrieved by an order issued by the Com¬ 
mission in a proceeding under this title to which such person is a 
party may obtain a review of such order in the Circuit Court of 
Appeals of the United States, within any circuit wherein such person 
resides or has his principal place of business, or in the Court of 
Appeals of the District of Columbia, by filing in such court, within 
sixty days after the entry of such order, a written petition praying 
that the order of the Commission be modified or set aside in whole or 
in part. A copy of such petition shall be forthwith served upon 
any member of tne Commission, and thereupon the Commission shall 
certify and file in the court a transcript of the record upon which 
the order complained of was entered. Upon the filing of such tran¬ 
script such court shall have exclusive jurisdiction to affirm, modify, 
and enforce or set aside such order, in whole or in part. No objec¬ 
tion to the order of the Commission shall be considered by the court 
unless such objection shall have been urged before the Commission. 
The finding of the Commission as to the facts, if supported by sub¬ 
stantial evidence, shall be conclusive. If either party shall apply 
to the court for leave to adduce additional evidence, and shall show 
to the satisfaction of the court that such additional evidence is mate¬ 
rial and that there were reasonable grounds for failure to adduce such 
evidence in the hearing before the Commission, the court may order 
such additional evidence to be taken before the Commission and to 
be adduced upon the hearing in such manner and upon such terms 
and conditions as to the court may seem proper. The Commission 
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may modify its findings as to the facts, by reason of the additional 
evidence so taken, and it shall file such modified or new findings, 
which, if supported by substantial evidence, shall be conclusive, and 
its recommendation, if any, for the modification or setting aside of 
the original order. The judgment and decree of the court, affirming, 
modifying, and enforcing or setting aside, in whole or in part, any 
such order of the Commission, shall be final, subject to review by the 
Supreme Court of the United States upon certiorari or certification 
as provided in sections 230 and 240 of the Judicial Code, as amended 
(L. S. C., title 2S. secs. 340 and 347). 

(b) The commencement of proceedings under subsection (a) shall 
not, unless specifically ordered by the court, operate as a stay of the 
Commission’s order. 

UNLAWFUL REPRESENTATIONS 

S!ec. 26. Xo action or failure to act by the Commission or the Fed¬ 
eral .Reserve Board, in the administration of this title shall be con¬ 
strued to mean that the particular authority has in any way passed 
upon the merits of, or given approval to, any security or any transac¬ 
tion or transactions therein, nor shall such action or failure to act 
with regard to any statement or report filed with or examined by 
such authority pursuant to this title or rules and regulations there¬ 
under, be deemed a finding by such authority that such statement or 
report is true and accurate on its face or that it is not false or mislead¬ 
ing. It shall be unlawful to make, or cause to be made, to any pros¬ 
pective purchaser or seller of a security any representation that any 
such action or failure to act by any such authority is to be so con¬ 
strued or has such effect. 

JURISDICTION OF OFFENSES AND SUITS 

Sec. 27. The district courts of the United States, the Supreme 
Court of the District of Columbia, and the United States courts of 
any Territory or other place subject to the jurisdiction of the United 
States shall Iiave exclusive jurisdiction of violations of this title or 
the rules and regulations thereunder, and of all suits in equity and 
actions at law brought to enforce any liability or duty created by 
this title or the rules and regulations thereunder. Any criminal 
proceeding may be brought in the district wherein anv act or transac¬ 
tion constituting the violation occurred. Any suit or action to 
enforce any liability or duty created by this title or rules and regula¬ 
tions thereunder, or to enjoin any violation of such title or rules 
and regulations, mav be brought in any such district or in the 
district wherein the defendant is found or is an inhabitant or trans¬ 
acts business, and process in such cases may be served in any other 
district of which the defendant is an inhabitant or wherever the 
defendant may be found. Judgments and decrees so rendered shall 
be subject to review as provided in sections 128 and 240 of the Judi¬ 
cial Code, as amended (U. S. C., title 28, secs. 225 and 347). Xo 
costs shall be assessed for or against the Commission in any pro¬ 
ceeding under this title brought by or against it in the Supreme 
Court or such other courts. 
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EFFECT ON EXISTING LAW 

Sec. 28. (a) The rights and remedies provided by this title shall 
be in addition to any and all other rights and remedies that may 
exist at law or in equity; but no person permitted to maintain a suit 
for damages under the provisions of this title shall recover, through 
satisfaction of judgment in one or more actions, a total amount in 
excess of his actual damages on account of the act complained of. 
Nothing in this title shall affect the jurisdiction of the securities 
commission (or any agency or ollicer performing like functions) of 
any State over any* security or any person insofar as it does not con¬ 
flict with the provisions of this title or the rules and regulations 
thereunder. 

(b) Nothing in this title shall be construed to modify existing 
law (1) with regard to the binding effect on any member of any 
exchange of any action taken by the authorities of such exchange to 
settle disputes between its members, or (2) with regard to the bind¬ 
ing effect of such action on any person who has agreed to be bound 
thereby, or (3) with regard to the binding effect on anv such member 
of any disciplinary action taken by the authorities of the exchange 
as a result of violation of any rule of the exchange, insofar as the 
action taken is not inconsistent with the provisions of this title or 
the rules and regulations thereunder. 

VALIDITY OF CONTRACTS 

Sec. 29. (a) Any condition, stipulation, or provision binding any 
person to waive compliance with any provision of this title or of any 
rule or regulation thereunder, or of any rule of an exchange required 
thereby shall be void. 

(b) Every contract made in violation of any provision of this 
title or of anv rule or regulation thereunder, and everv contract 
(including any contract for listing a security on an exchange) 
heretofore or hereafter made the performance of which involves 
the violation of, or the continuance of any relationship or practice 
in violation of, any provision of this title or any rule or regulation 
thereunder, shall be void (1) as regards the rights of any person 
who, in violation of any such provision, rule, or regulation, shall 
have made or engaged in the performance of any such contract, 
and (2) as regards the rights of any person who, not being a partv 
to such contract, shall have acquired any right thereunder with 
actual knowledge of the facts bv reason of which the making or 
performance of such contract was in violation of any such provi¬ 
sion, rule or regulation. 

(c) Nothing in this title shall be construed (1) to affect the va¬ 
lidity of any loan or extension of credit (or any extension or 
renewal thereof) made or of any lien created prior or subsequent 
to the enactment of this title, unless at the time of the making of 
such loan or extension of credit (or extension or renewal thereof) 
or the creating of such lien, the person making such loan or exten¬ 
sion of credit (or extension or renewal thereof) or acquiring such 
lien shall have actual knowledge of facts by reason of which the 
making of such loan or extension of credit (or extension or renewal 
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thereof) or the acquisition of such lien is a violation of the provi¬ 
sions of this title or any rule or regulation thereunder, or (2) to 
afford a defense to the collection of any debt or obligation or the en¬ 
forcement of any lien by any person who shall have acquired such 
debt, obligation, or lien in good faith for value and without actual 
knowledge of the violation of any provision of this title or any rule 
or regulation thereunder affecting the legality of such debt, obliga¬ 
tion, or lien: Provided , (~4) That no contract shall be void by rea¬ 
son of this subsection because of any violation of any rule or regula¬ 
tion prescribed pursuant to paragraph (2) or (3) of subsection (c) 
of section 15 of this title , and (II) that no contract shall be deemed 
to be void by reason of this subsection in any action maintained in 
reliance upon this subsection , by any person to or for whom any 
broker or dealer sells, or from or for whom any broker or dealer 
purchases . a security in violation of any rule or regulation prescribed 
pursuant to paragraph (I) of subsection ( c) of section 15 of this 
title , unless such action is brought within one year after the dis¬ 
covery that such sale or purchase involves such violation and within 
three years after such violation. 

FOREIGN’ SECURITIES EXCHANGES 

Sec. 30. (a) It shall be unlawful for any broker or dealer, directly 
or indirectly, to make use of the mails or of any means or instru¬ 
mentality of interstate commerce for the purpose of effecting on an 
exchange not within or subject to the jurisdiction of the United 
States, any transaction in any security the issuer of which is a 
resident of, or is organized under the laws of, or has its principal 
place of business in, a place within or subject to the jurisdiction of 
the United States, in contravention of such rules and regulations as 
the Commission may prescribe as necessary or appropriate in the 
public interest or for the protection of investors or to prevent the 
evasion of this title. 

(b) The provisions of this title or of any rule or regulation there¬ 
under shall not apply to any person insofar as he transacts a busi¬ 
ness in securities without the jurisdiction of the United States, 
unless he transacts such business in contravention of such rules and 
regulations as the Commission may prescribe as necessary or appro¬ 
priate to prevent the evasion of this title. 

REGISTRATION FEES 

Sec. 31. Every national securities exchange shall pay to the Com¬ 
mission on or before March 15 of each calendar year a registration 
fee for the privilege of doing business as a national securities 
exchange during the preceding calendar year or any part tnereof. 
Such fee shall be in an amount equal to one five-hundredths of 1 per 
centum of the aggregate dollar amount of the sales of securities 
transacted on such national securities exchange during the preceding 
calendar year and subsequent to its registration as a national securi¬ 
ties exchange. 

PENALTIES 

Sec. 32. (a) Any person who willfully violates any provision of this title, 
or any rule or regulation thereunder the violation of which is made unlaw- 
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ful or the observance of which is required under the terms of this title, or 
any person who willfully and knowingly makes, or causes to be made, any 
statement in any application, report, or document required to be filed under 
this title or any rule or regulation thereunder or any undertaking contained 
in a registration statement as provided in subsection (d) cf section 15 of 
this title, which statement was false or misleading with respect to any 
material fact, shall upon conviction be fined not more than $10,000. or 
imprisoned not more than two years, or both, except that when such person 
is an exchange, a fine not exceeding $500,000 may be imposed: but no 
person shall be subject to imprisonment under this section for the violation 
of any rule or regulation if he proves that he had no knowledge of such 
rule or regulation. 

(b) Any issuer which fails to file information, documents, or reports 
pursuant to an undertaking contained in a registration statement as pro¬ 
vided in subsection (d) of section 15 of this title shall forfeit to the United 
States the sum of $100 for each and every day such failure to file shall 
continue. Such forfeiture, which shall be in lieu of any criminal penalty 
for such failure to file which might be deemed to arise under subsection (a) 
of this section, shall be payable into the Treasury of the United States and 
shall be recoverable in a civil suit in the name of the United States. 1 " 

(c) The provisions of this section .shall not apply in the case of 
any violation of any rule or regulation prescribed pursuant to para¬ 
graph {3) of subsection (c) of section Jo of this title . e.veept a dota¬ 
tion which consists of making , or causing to be made . any statement 
in any report or document required to be fried under any such rub: 
or regulation , which statement was at the time and in the light of the 
circumstances under which it was made false or mi-sb ading with 
respect to any material fact. 

SEPARABILITY OF PROVISIONS 

Sec. 33. If any provision of this act. or the application of such 
provision to any person or circumstances, shall bo hold invalid, the 
remainder of the act, and the application of such provision to 
persons or circumstances other than those as to which it is held 
invalid, shall not be affected thereby. 

EFFECTIVE DATE 

Sf.c. 34. This act shall become effective on July 1, 1034. except 
that sections G and 12 (b), (c), (d), and (c) shall become effective 
on September 1, 1934; and sections 5, 7, 8, 9 (a) (0). 10. 11, 12 (a), 
13. 14. 15, 16, 17, IS, 19, and 30 shall become effective on October 1. 
1934. 


io Sec. 32. Any person who willfully violates any provision of this title, or any rule or 
regulation thereunder the violation of which is made unlawful or the observance <>f which 
is required under the terms of this title, or any person who willfully and knowingly makes, 
or causes to be made, any statement In any application, report, or document required to 
be filed under this title or any rule or regulation thereunder, whieh statement was false 
or misleading with respect to any material fact, shall upon conviction be fined nor more 
than 510.000, or imprisoned not more than two years, or both. exce#t that when such i«t- 
son is an exchange, a fine not exceeding 5300.000 may be imposed: but no person shall be 
subject to imprisonment under this section for the violation of any rule or regulation if 
he proves that he had no knowledge of such rule or regulation. 
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Title II— Amendments to Securities Act of 1933 


Section 201. (a) Paragraph (1) of section 2 of the Securities Act 
of 1933 is amended to read as follows: 

"(1) The term 'security 1 means any note, stock, treasury stock, 
bond, debenture, evidence of indebtedness, certificate of interest or 
participation in any profit-sharing agreement, collateral-trust cer¬ 
tificate, preorganization certificate or subscription, transferable 
share, investment contract, voting-trust certificate, certificate of de¬ 
posit for a security, fractional undivided interest in oil, gas, or other 
mineral rights, or. in general, any interest or instrument commonly 
known as a ‘security’. or any certificate of interest or participation 
in. temporary or interim certificate for. receipt for. guarantee of. or 
warrant or right to subscribe to or purchase, any of the foregoing." 

<b) Paragraph (4) of such section 2 is amended to read as follows: 

“(4) The term ‘issuer’ means every person who issues or proposes 
to issue any security: except that with respect to certificates of 
leposit. voting-trust certificates, or collateral-trust certificates, or 
with respect to certificates of interest or shares in-an unincorporated 
investment trust not having a board of directors (or persons per¬ 
forming similar functions) or of the fixed, restricted management, 
or unit type, the term ‘issuer’ means the person or persons perform¬ 
ing the acts and assuming the duties of depositor or manager pur¬ 
suant to the provisions of the trust or other agreement or instrument 
under which such securities are issued: except that in the case of an 
unincorporated association which provides by its articles for limited 
liability of any or all of its members, or in the case of a trust, com¬ 
mittee, or other legal entity, the trustees or members thereof shall 
not be individuallv liable as issuers of anv securitv issued bv the 
association, trust, committee, or other legal entity: except that with 
respect to equipment-trust certificates or like securities, the term 
‘issuer’ means the person by whom the equipment or property is oi¬ 
ls to be used: and except that with respect to fractional undivided 
interests in oil. gas. or other mineral rights, the term ‘issuer’ means 
the owner of any such right or of any interest in such right (whether 
whole or fractional) who creates fractional interests therein for the 
purpose of public offering.” 

(e) Paragraph (10) of such section 2 is amended to read as 
follows: 


‘*(10) The term ‘prospectus’ means any prospectus, notice, circu¬ 
lar. advertisement, letter, or communication, written or by radio, 
which offers any security for sale: except that (a) a communication 
shall not be deemed a prospectus if it is proved that prior to or at 
the same time with such communication a written prospectus meeting 
the requirements of section 10 was sent or given to the person to 
whom the communication was made, by the person making such 
communication or his principal, and (b) a notice, circular, adver¬ 
tisement, letter, or communication in respect of :t security shall not 
be deemed to be a prospectus if it states from whom a written pros¬ 
pectus meeting Ae requirements of section 10 may lie obtained and. 
in addition, does no more than identify the security, state the price 
thereof, and state by whom orders will be executed.” 
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Sec. 202. (a) Paragraph (2) of section 3 (a) of such Act is 
amended to read as follows: 

(2) Anv security issued or guaranteed bv the United States or 
’ territory thereof, or by the District of Columbia, or by any 
State of the United States, or by any political subdivision of a State 
or Territory, or by any public instrumentality of one or more States 
or Territories, or by any person controlled or supervised by and 
acting as an instrumentality of the Government of the United States 
pursuant to authority granted by the Congress of the United States, 
or any certificate of deposit for any of the foregoing, or any security 
issued or guaranteed bv anv national bank, or bv anv banking insti- 
tution organized under the laws of any State or Territory or the 
District of Columbia, the business of which is substantially confined 
to banking and is supervised by the State or Territorial banking 
commission or similar official; or any security issued by or represent¬ 
ing an interest in or a direct obligation of a Federal Reserve bank”: 

(b) Paragraph (4) of such section 3 (a) is amended by striking 
out “corporation" and inserting in lieu thereof “person”. 

(c) Such section 3 (a) is further amended by striking our the 
period at the end of paragraph (S) and inserting in lieu thereof a 
semicolon, and by inserting immediately after such paragraph (8) 
the following new paragraphs: 

“(0) Any security exchanged by the issuer with its existing secu¬ 
rity holders exclusively where no commission or other remuneration 
is paid or given directly or indirectly for soliciting such exchange: 

“(10) Any security which is issued in exchange for one or more 
bona fide outstanding securities, claims or property interests, or 
partly in such exchange and partly for cash, where the terms and 
conditions of such issuance and exchange are approved, after a bear¬ 
ing upon the fairness of such terms and conditions at which all per¬ 
sons to whom it is proposed to issue securities in such exchange 
shall have the right to appear, by any court, or by any official or 
agency of the United States, or by any State or Territorial banking 
or insurance commission or other governmental authority expressly 
authorized by law to grant such approval; 

“(11) Any security which is a part of an issue sold only to persons 
resident within a single State or Territory, where the issuer of such 
security is a person resident and doing business within or. if a cor¬ 
poration. incorporated by and doing business within, such State or 
Territorv.” 


Sec. 203. (a) Paragraph (1) of section 4 of such Act is amended 
(1) by striking out “not with or through an underwriter and”: 
and (2) by striking out “last” and inserting in lieu thereof “first”. 

(b) Paragraph (3) of such section 4 is hereby repealed. 

Sec. 204. Subsection (c) of section 5 of such Act is hereby 
repealed. 

Sec. 205. Paragraph (1) of section 10 (b) of such Act is amended 
to read as follows: 

“(1) When a prospectus is used more than thirteen months after 
the effective date of the registration statement, the information in the 
statements contained therein shall be as of a date not more than 
twelve months prior to such use. so far as such information is known 
to the user of such prospectus or can be furnished by such user 
without unreasonable effort or expense.’’ 
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Sf.c. 20G. (a) Section 11 (a) of such Act is amended by adding 
after the last line thereof the following new sentence: “If such 
person acquired the security after the issuer has made generally 
available to its security holders an earning statement covering a 
period of at least twelve months beginning after the effective date 
of the registration statement, then the right of recovery under this 
subsection shall be conditioned on proof that such person acquired 
the security relying upon such untrue statement in the registration 
statement or relying upon the registration statement and not know¬ 
ing of sr<-h omission, but such reliance may be established without 
proof of the reading of the registration statement by such person.” 

(b) Clauses (C) and (D) of paragraph (3) of section 11 (b) of 
such Act are amended to read as follows: “(C) as regards any part 
of the registration statement purporting to be made on the authority 
of an expert (other than himself) or purporting to be a copy of 
or extract from a report or valuation of an expert (other than him¬ 
self C he had no reasonable ground to believe and did not believe, 
at the time such part of the registration statement became effective, 
that the >tatements therein were untrue or that there was an omission 
to state a material fact required to be stated therein or necessary 
to make the statements therein not misleading, or that such part 
of the registration statement did not fairly represent the statement 
of the expert or was not a fair copy of or extract from the report 
or valuation of the expert: and (D) as regards any part of the 
registration statement purporting to be a statement made by an 
official person or purporting to l>e a copy of or extract from a public 
official document, he had no reasonable ground to believe and did 
not believe, at the time such part of the registration statement 
became effective, that the statements therein were untrue, or that 
there was an omission to state a material fact required to be stated 
therein or necessary to make the statements therein not misleading, 
or that such part of the registration statement did not fairly repre¬ 
sent the statement made by the official person or was not a fair copy 
of or extract from the public official document.” 

(B Subsection (c) of such section 11 is amended to read as 
follows: 

“(c) In determining, for the purpose of paragraph (3) of sub¬ 
section (b) of this section, what constitutes reasonable investigation 
and reasonable ground for belief, the standard of reasonableness 
shall be that required of a prudent man in the management of his 
own property.” 

(d) Subsection (e) of such section 11 is amended to read as 
follows: 

“(e) The suit authorized under subsection (a) may be to recover 
such damages as snail represent the difference between the amount 
paid for the security (not exceeding the price at which the security 
was offered to the public) and (1) the value thereof as of the time 
such suit was brought, or (2) the price at which such security shall 
have been disposed of in the market before suit, or (3) the price at 
which such security shall have been disposed of after suit but before 
judgment if such damages shall be less than the damages repre¬ 
senting the difference between the amount paid for the security 
(not exceeding the price at which the security was offered to the 
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public) and the value thereof as of the time such suit was brought: 
Provided. That if the defendant proves that any portion or all of 
such damages represents other than the depreciation in value of 
such security resulting from such part of the registration statement, 
with respect to which his liability is asserted, not being true or 
omitting to state a material fact required to be stated therein or 
necessary to make the statements therein not misleading, such por¬ 
tion of or all such damages shall not be recoverable. In no event 
shall any underwriter (unless such underwriter shall have know¬ 
ingly received from the issuer for acting as an underwriter some 
f>enefit, directly or indirectly, in which all other underwriters sim¬ 
ilarly situated did not share in proportion to their respective 
interests in the underwriting) be liable in any suit or as a conse¬ 
quence of suits authorized under subsection (a) for damages in 
excess of the total price at which the securities underwritten by him 
and distributed to the public were offered to the public. In any 
suit under this or any other section of this title the court may. in 
its discretion, require an undertaking for the payment of the co-ts 
of such suit, including resonable attorney's fees, and if judgment 
shall be rendered against a party litigant, upon the motion of the 
other party litigant, such costs may be assessed in favor of such 
party litigant (whether or not such undertaking has been required) 
if the court believes the suit or the defense to have been without 
merit, in an amount sufficient to reimburse him for the reasonable 
expenses incurred by him, in connection with such suit, such costs 
to be taxed in the manner usually provided for taxing of costs in 
the court in which the suit was heard.” 

Sec. 207. Section 13 of such act is amended (a) by striking out 
“two years” wherever it appears therein and inserting in lieu thereof 
“one year”; (b) by striking out “ten years” and inserting in lieu 
thereof “three years”; and (c) by inserting immediately before the 
period at the end thereof a comma and the following: “or under 
section 12 (2) more than three years after the sale”. 

Sec. 20S. Section 15 of such act is amended by inserting imme¬ 
diately before the period at the end thereof a comma and the fol¬ 
lowing: “unless the controlling person had no knowledge of or 
reasonable ground to believe in the existence of the facts bv reason 
of which the liability of the controlled person is alleged to exist”. 

Sec. 200. (a) The first sentence of subsection (a) of section 10 of 
such Act is amended by inserting after the word “accounting” a 
comma and the word “technical”. 

(b) Subsection (a) of such section 19 is further amended by add¬ 
ing at the end thereof the following new sentence: “No provision 
of this title imposing any liability shall apply to any act done or 
omitted in good faith in conformity with any rule or regulation 
of the Commission, notwithstanding that such rule or regulation 
may. after such act or omission, be amended or rescinded or be 
determined by judicial or other authority to be invalid for any 
reason.” 

Sec. 210. Upon the expiration of sixty days after the date upon 
which a majority of the members of the Securities and Exchange 
Commission appointed under section 4 of title I of this Act have 
qualified and taken office, all powers, duties, and functions of the 
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Femoral Trade Commission under the Securities Act of 1933 shall 
he transferred to such Commission, together with all property, books, 
records, and unexpended balances of appropriations used by or 
available to the Federal Trade Commission for carrying out its 
functions under the Securities Act of 1933. All proceedings, hear¬ 
ings, or investigations commenced or pending before the Federal 
Trade Commission arising under the Securities Act of 1933 shall be 
continued by the Securities and Exchange Commission. All orders, 
rules, and regulations which have been issued by the Federal Trade 
Commission under the Securities Act of 1933 and which are in effect 
shall continue in effect until modified, superseded, revoked, or 
repealed. All rights and interests accruing or to accrue under the 
Securities Act of 1933, or any provision of any regulation relating 
toJ or out of action taken by, the Federal Trade Commission under 
such Act. shall be followed in all respects and may be exercised and 
enforced. 

Sec. ill. The Commission is authorized and directed to make a 
study and investigation of the work, activities, personnel, and func¬ 
tions of protective and reorganization committees in connection with 
thb reorganization, readjustment, rehabilitation, liquidation, or con¬ 
solidation of persons and properties and to report the result of its 
studies and investigations and its recommendations to the Congress 
or or before January 3. 1936. 

Approved, June 0, 1934. 12:15 p. m. 
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ARGUMENT. 

I. 


The Question at Bar is One of Novel Impression and 
Appellees Appear not to Comprehend the Issue. 

We agree with Appellees’ statement that this a case 
of first impression (Appellees' Brief, page 2). For 
that reason and in view of the national importance of 
the ease in certain of its aspects, we are assuming the 
liberty of more fully developing the argument in reply. 

Preliminarily, it should be observed that Appellees’ 
brief throughout reveals not the slightest comprehen¬ 
sion of the special and unique nature of the banking 
business. Banking is the most striking example of a 
business affected with a public interest. Neverthe¬ 
less, Appellees' Brief brackets it with manufacturing 
companies and real estate concerns and fails to dis¬ 
close any critical knowledge of the vast and compre¬ 
hensive system of special legislation that has been en¬ 
acted to regulate this business. 

The fragmentary view of the brief is evident from 
its very beginning (Appellees’ Brief, pp. 2-3). Appel¬ 
lees in their discussion of the legislative history and 
background of the Securities Exchange Act of 1934, 
impute to the Securities and Exchange Commission 
too large a share of the attention of the Seventy-third 
Congress. It would appear from the picture which 
Appellees paint that Congress intended that the re¬ 
sponsibilities of the Commission should embrace the 
whole field of the Federal Government’s approach to 
the securities business. In fact, throughout, Ap¬ 
pellees seem to identify the Commission with 
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the Government and to arrogate to itself general 
powers of regulation; in other words, that the Com¬ 
mission in the vast field which it claims for itself, 
possesses all powers of inquiry and investigation not 
specifically denied to it by Congress. Appellees make 
no concessions to the other agencies of the Government 
clothed with responsibilities by Congress in the same 
field. 

In the Seventy-first Congress, Second Session, 
the Senate Committee on Banking and Currency 
began its investigation of the stock market crash 
of 1929 in relation to the securities business, (Sen. Res. 
71) and the hearings began in January 1931. In the 
course of a period of about four years, the Committee 
made an exhaustive inquiry into the whole field of 
operations in the securities business and related sub¬ 
jects, with especial emphasis upon the part played by 
banks and bank holding companies and what correc¬ 
tive remedies should be proposed for the future. (See 
Sen. Report 584, 72d Congress, First Session.) 

As a result of these inquiries, the Seventy-third Con¬ 
gress enacted the Emergency Banking Act of 1933, the 
Banking Act of 1933, the Securities Act of 1933, and 
the Securities Exchange Act of 1934. The Seventy- 
fourth Congress enacted the Banking Act of 1935. 
All of these "were reform measures in the field of bank¬ 
ing and finance, particularly in relation to investment 
securities. 

Outstanding in these measures were the require¬ 
ments for the divorce of commercial banking from the 
securities business; the restrictions upon loans secured 
by stock market collateral; the divestment by bank 
holding companies of any interest in securities com¬ 
panies; the enlargement of the powers of the Comp- 
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troller of the Currency and the Federal Reserve Sys¬ 
tem; the creation of the Federal Deposit Insurance 
Corporation and the creation of the Securities and 
Exchange Commission. 

The Securities Exchange Act of 1934, reported 
from the same Committee and enacted into law by the 
same Congress, which reported and enacted the stat¬ 
utes mentioned above, created the Securities and Ex¬ 
change Commission as a new instrumentality of 
the United States. But the Commission—which is 
merely an administrative agency of limited jurisdic¬ 
tion—is not entitled to any preference in this matter 
since it is clear that Congress intended that its ac¬ 
tivities should be confined to certain specific phases of 
the securities business, the responsibility for which 
Congress had not already lodged with other agencies 
of the Government. 

Again, the reasoning in various parts of Appellees* 
Brief is apparently predicated on the assumption 
that national banks—and particularly their holding 
company affiliates—are subject to little, if any, na¬ 
tional supervision, and that even those supervising 
agencies that have been established, are impotent (Ap¬ 
pellees’ Brief, pp. 22, 26). 

Thus, Appellees, in their brief (Appellees’ Brief, p. 
22), make the absurd charge that Appellant “is in 
reality seeking to carve out an area in which holding 
companies and their banking subsidiaries may operate 
without supervision of any character.” 

Xo institutions are subject to a closer supervision 
by the United States than are national banks. 

As to Transamerica Corporation, Appellees’ Brief 
whollv ignores the fact that it was, in its relation- 
ship to Appellant in the year 1936, a holding 
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company affiliate as that term is defined by the 
Banking Act of 1933 [Title 12, U. S. C., sec. 61(4)], 
and that in the Banking Act of 1933, (Title 12 U. S- C. 
Sec. 61), as amended by the Banking Act of 1935 (Title 
12, U. S. C. Supp. VII, sec. 264), Congress provided 
for the specific supervision and control of such hold¬ 
ing company affiliates, and for the determination of 
their financial condition, particularly in all relation¬ 
ships which such holding company affiliates may have 
with national banks. 

This statute is specific on the question of reserves, 
penal offenses, relation to securities companies, and 
visitorial powers of the Comptroller of the Currency 
and the Board of Governors of the Federal Reserve 
System. Regulations have been promulgated under 
this statute by the Board which embrace in detail 
operating conditions of bank holding companies and 
methods of accounting, including losses and deprecia¬ 
tion, capital structure, reserves, inter-company trans¬ 
actions, and other related items. Included in these 
regulations is the obligation of any such company to 
make no change in the general character of its business 
or investments except by permission of the Board. 
(See 22d Annual Report of the Board of Governors of 
the Federal Reserve System, Covering Operations for 
the Year 1935, pp. 217-221.) 

Tt is obvious, therefore, that Transamerica Corpora¬ 
tion as a holding company affiliate of Appellant in 1936 
was completely supervised by the Board of Governors 
of the Federal Reserve System and by the Comptroller 
of the Currency, and is certainly not in an area where 
it may “operate without supervision of any charac¬ 
ter.’’ 

The utter lack of any understanding of the laws 
governing national banks and their affiliates, disclosed 
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throughout Appellees’ Brief, is strikingly illustrated 
by its sophomoric essays at epigrammatic phrase-mak¬ 
ing, typified by the sentence, “It is sufficient to observe 
that it would afford an asylum for banking brigands” 
(Appellees’ Brief, p. 26). 


II. 

The Securities Exchange Act of 1934 Confers Upon 
the Securities and Exchange Commission no Au¬ 
thority to Institute and Conduct Proceedings to 
Determine the Financial Condition of Appellant 
or the Value of Any of Its Assets. 

A. 

The inquisition to which Appellees propose to subject 
Appellant would constitute, contrary to law, the 
exercise of the visitorial power. 

1. Analysis of Proposed Procedure by Appellees. 

Appellees protest in numerous parts of their brief 
that the Commission is not attempting in its pending 
proceeding to exercise “visitorial” power over Ap¬ 
pellant; and that the Commission does not seek to alter 
any of Appellant’s practices, or to supersede the au¬ 
thority of the Comptroller of the Currency (e. g., see 
Appellees’ Brief, p. 14). 

But the record clearly discloses the intention of Ap¬ 
pellees to attempt to ascertain the value of a substan¬ 
tial proportion of the assets of Appellant: to appraise 
numerous loans made by Appellant for the purpose of 
determining whether they are sound; to classify such 
loans according to their relative soundness; to investi¬ 
gate Appellant’s method of accounting to ascertain 
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whether it correctly represents Appellant’s condition; 
to inquire into the adequacy of Appellant’s reserves; 
and to make further inquiries, if the Commission 
thinks necessary, in order to determine, independently 
of other governmental agencies, the condition of Ap¬ 
pellant. 

The method which Appellees have adopted to ac¬ 
complish the above ends is that of the subpoena duces 
tecum through which it is intended to summon Appel¬ 
lant’s records of every character, and its officers, 
to a public hearing, to elicit information from the 
mouths of witnesses on the stand, including testimony 
from Appellant’s officers, with respect to the affairs 
of Appellant, and to make public all the information 
so adduced. 

It is clear that such contemplated action would con¬ 
stitute an exercise of the visitorial power. 

2. Nature of Visitorial Power. 

An examination of the cases quoted by Appellees 
(Appellees' Brief, pp. 12-14), discloses that in essence 
“visitorial power” is composed of two elements, viz: 
(a) the inquisitorial power to make an examination or 
investigation of the affairs of a corporation, which 
power is (b) coupled or implemented with effective 
sanctions to direct, control or revise its affairs in ac¬ 
cordance with the wishes of the examining agency. 

a. Inquisitorial Power. 

The inquisitorial power, that is, the power of inves¬ 
tigation alone—which constitutes the first element of 
the visitorial power,—may be by means of direct ac¬ 
cess to the books and records on the premises, com¬ 
pulsory reports, or the subpoena and subpoena duces 
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tecum, or any one or more combinations of these 
means. Essentially, it is immaterial, once the right 
to information is established, which of the means is 
granted to the examining agency, the means being 
chiefly a question of reasonableness or effectiveness 
under the circumstances. 

The power of the Comptroller of the Currency to 
obtain information concerning national banks is prac¬ 
tically unlimited. He may enter the premises of a na¬ 
tional bank and obtain direct access to its books or 
records at any time and as often as he wishes, and may 
make his investigation without a complaint or any pro¬ 
ceeding for violation of the law. He is not limited by 
considerations of relevancy or specificity such as limit 
the use of the subpoena duces tecum. He also has a 
broad power of requiring compulsory reports. In the 
present case the Commission does not claim the right 
of direct access to Appellant’s premises nor could it 
directly compel Appellant to file reports with it. How¬ 
ever, it does claim the right to obtain information by 
means of subpoena and subpoena duces tecum and if 
this asserted right is established, it is clear that it 
would have the power of investigation even though it 
has only been granted this limited means of obtaining 
the information. 


b. Sanctions. 

The second element of visitorial power consists of 
effective sanctions to direct, control or revise corpor¬ 
ate affairs in accordance with the washes of the ex¬ 
amining agency. These sanctions may take a multi¬ 
plicity of forms. The Comptroller of the Currency, for 
instance, has been provided wath a wrhole armory of 
sanctions to revise and correct the affairs of a national 
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bank. As testified by Mr. Gough, the Deputy Comp¬ 
troller, the three chief sanctions that the Comptroller 
has to compel obedience by a national bank to his sug¬ 
gestions and recommendations are: (i) the power to 
cite the bank before the Federal Reserve Board after 
proper warning; (ii) the power to bring suit in the 
proper court to forfeit the charter of the bank; and 
(iii) the power to publish the report of his examination 
of a national bank, under Title XII, U- S. C. Section 
481, (R. p. 55). Mr. Gough testified that this power of 
publicity—which has been carefully limited and re¬ 
stricted by Congress—is one of the three most drastic 
sanctions that the Comptroller has been armed with to 
direct, control or revise the affairs of national banks. 
The Comptroller of the Currency has never resorted 
to this drastic sanction of publishing the report of his 
examination of a national bank. (R. p. 62) 

The Commission is claiming not only the right to in¬ 
vestigate the affairs of Appellant but also the right 
to publish the results of its investigation. That pub¬ 
licity is an effective sanction has been recognized by a 
former Chairman of the Securities and Exchange 
Commission. 1 It has also been expressly recognized 
as such by the national banking laws themselves. Sec¬ 
tion 28(a) of the Banking Act of 1933 (Title XII, 
U. S. C., Section 481). 

It is therefore clear that Appellees are attempting 
in this case to exercise visitorial power over a national 
bank. Their asserted power extends to both of the 
essential elements of visitorial power, namely, the 
right of investigation, and the right to apply an 
effective sanction. It is immaterial that the Commis- 

1 James M. Landis, Significance of Administrative Commissions (1937), 
12 Ind. L. J. 471, 47S: ‘*A notable device, full of potential danger and 
vet possessing enormous force, is that simply of publicity.” 
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sion is not armed with all the means of obtaining in¬ 
formation, viz., the right of direct access to the books 
and records on the premises and the right of compul¬ 
sory report, as well as the power of subpoena. It is 
further immaterial that the Commission does not claim 
all of the sanctions with which the Comptroller is 
armed. It is true that the Commission cannot by 
direct action against Appellant compel it to revise its 
banking and accounting practices, write off accounts 
or change its reserves, nor can the Commission by di¬ 
rect action close Appellant or forfeit its charter. 
Nevertheless, if the Commission’s position is estab¬ 
lished, it is left armed with one of the most drastic 
and effective sanctions and weapons, namely that of 
publicity,—even though that devise is purely destruc¬ 
tive in its nature. By this sanction alone it could by 
indirection effectively compel Appellant to revise its 
affairs in accordance with the dictates and wishes of 
the Commission. More than that, by piecemeal broad¬ 
casts to the public of the intimate affairs of a bank 
it could utterlv ruin it. 

The term “visitorial powers'’ in its broadest sense 
includes a bundle of powers, but it is to be noted that 
the Federal Reserve Act, Section 21, provides that “no 
bank shall be subject to any visitorial powers,’’ 
thereby clearly indicating that no one of the visi¬ 
torial powers shall be exercised by any agency 
other than the Comptroller of the Currency except as 
expressly authorized by law. 

3. Historical Resume of the National Bank Act. 

Since as previously indicated the present case is one 
of first impression which in certain of its phases, and 
particularly those relating to the publicizing of infor- 
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mation from examiners’ reports, vitally affects every 
national bank in the country, and since Appellees’ 
Brief fails to give adequate consideration to the essen¬ 
tial banking problems involved, it would appear advis¬ 
able, for the aid of this Court, to review briefly the 
philosophy and legal foundations of the national bank¬ 
ing system. 

Following the chaotic condition created bv various 
state banks of issue during the years from 1833 to 1863, 
at the end of which period there was a vast amount 
of paper money in circulation much of which was frau¬ 
dulent and over which the Federal Government exer¬ 
cised no control, Congress enacted the final revision 
of the Act entitled “An Act to Provide a National 
Currency Secured by Pledge of United States Bonds, 
and to Provide for the Circulation and Redemption 
Thereof.” (Act of June 3, 1864; 13 Stat. 99) Con¬ 
gress in the Act of June 20, 1874, changed the desig¬ 
nation of this Act to “The National Bank Act.” (18 
Stat. 123) 

By the terms of the National Bank Act, Congress 
created a system of national banks to be incorporated 
by private individuals but to serve on the one hand 
the purposes of the Government of the United States 
and on the other, to engage in the business of banking 
for profit to their shareholders. The National Bank 
Act, and such amendments thereto as Congress 
might see fit to make from time to time, constituted 
their charter powers. The effect of this Act was to 
assure a nation-wide, sound and orderly market for 
United States Government bonds, to create a uniform 
system of national currency to displace the hetero¬ 
geneous circulation issued by state chartered banks, 
and to establish throughout the United States a sound 
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and uniform system of banking under national super¬ 
vision for the benefit of commerce and trade. 

This system of banks has been the especial care of 
Congress. For a period of three-quarters of a cen¬ 
tury, Congress has, through the enactment of various 
statutory provisions, nurtured and protected the na¬ 
tional banking system and preserved it from jurisdic¬ 
tional encroachments from any quarter. 

In order to provide for the proper conduct of the 
national banking system and to insure its compliance 
with the provisions of the National Bank Act, Congress 
created in 1863 a new office, namely, the Comptroller of 
the Currency, in whom was vested the authority and 
responsibility of supervision and control. From time 
to time, as new conditions arose in the development 
of the business of banking and in the growth and de¬ 
velopment of the national banking system, Congress 
conferred additional powers upon the Comptroller of 
the Currency in order that, at no time, should he lack 
the authority to protect the public in case of noncom¬ 
pliance, irregularities, or delinquencies. 

Congress did not leave the Comptroller of the 
Currency in the possession of only general powers of 
supervision. The National Bank Act, as amended, 
and other banking laws confer upon him specific and 
precise discretionary powers in order that he might 
possess the direct authority of Congress in dealing 
with particular banking situations. In other words, 
the Comptroller’s authority has been carefully imple¬ 
mented to control the delicate operations of national 
banks. 
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4. Powers of the Comptroller of the Currency . 

1 Among the many exclusive and discretionary powers 
of supervision and control over national banks spe¬ 
cifically conferred by Congress 1 upon the Comptroller 
of the Currency are (1) the issuance of charters; 
(2) the enforcement of the provisions of the national 
banking laws and suit in his own name for forfeiture 
of charter in case of violation; (3) the appointment of 
receivers and conservators; (4) the examination 
through national bank examiners; (5) the determina¬ 
tion of losses without right of appeal; 2 (6) the enforce¬ 
ment of sound banking practices and proceedings to 
remove the management in case of violation; and (7) 
the control over reports of condition and of earnings 
and dividends. 

In the exercise of his quasi judicial powers, there is 
no appeal to the courts. 3 His term of office is for five 
years and should the President sooner remove him, 
the reason for the removal must be communicated by 
the President to the Senate (Title 12, U. S. C., Section 
2). He is required by law to make his annual report 
not to the Secretary of the Treasury or the President, 
but to Congress, and Congress has from time to time 
Specifically enlarged the scope of his reports (Title 12, 
U. S. C., Section 14). 


i Sec Title 12, U. S. C., Sections 26, 93, 4S1, 05, 191, 77, 203, 161, 163. 
- See Kennedy v. Gibson, 75 U. S. 498: Casey v. Galli , 94 U. S. 673; 
Smith v. Brotcn , 187 U. S. 637; Rankin v. Barton, 199 U. S. 228: Al¬ 
drich v. Campbell, 97 F. 663; U. S. Xational Bank- of LaGrande v. Pole , 

2 F. Supp. 153. 

3 See Smith v. Brown. 187 U. S. 637, affirming Dttcrcse v. Smith, 106 
Fed. 438: Washington Xational Bank- v. Eckles, 57 F. S70; Aldrich v. 
Yates, 85 F. 78: First Sational Bank v. Murray. 212 Fed. 140: Liberty 
Rational Bank v. McIntosh, 16 F. (2d) 906; Wanna maker v. Edisto, 62 
F. (2d) 696: Emery v. Wilkinson, 72 F. (2d) 10; llai/cs v. Wilkinson, 
72 F. (2d) 201; V. S. National Bank v. Pole. 2 F. Supp. 153. 
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The extent of the authority conferred upon the 
Comptroller of the Currency by Congress is aptly 
indicated by the following quotation from Corpus 
Juris Secundum (9 C. J. S. 1096): 

“In the exercise of administrative powers and 
duties which have been conferred upon him, the 
jurisdiction of the Comptroller is supreme and 
exclusive, even though the powers granted and 
exercised are arbitrary and imperialistic.” 

5. Appellant is an Instrumentality of the United 

States . 

Nowhere in Appellees’ brief does it appear that they 
have given any consideration whatever to the status 
of Appellant as an instrumentality of the United 
States. In arriving at a determination of the intent 
of Congress in the matter of the jurisdiction of the 
Commission, whether the visitorial power over Appel¬ 
lant has been conferred upon it or whether the 
Commission may appraise the financial condition of 
Appellant (if this be held not to be an exercise of visi¬ 
torial power), the position of Appellant as a Federal 
instrumentality has a vital bearing. 

This doctrine, however, has been so thoroughly 
established by a long line of opinions of the Supreme 
Court of the United States, extending from the great 
case of McCulloch v. Maryland in 1819 (4 Wheat. 315) 
and Osborn v. The Bank of the United States in 1S24 
(9 WTieat. 860) down to First National Bank v. Cali¬ 
fornia in 1923 (262 U. S. 366), that it is not now* open to 
any question in the courts. 1 These cases hold without 


i See also Farmers’ and Merchants’ National Bank v. Dearing, 91 
U. S. 29; Davis v. Elmira Savings Bank, 161 U. S. 275; Owensboro Na¬ 
tional Bank v. Owensboro, 173 U. S. 664; Easton v. Iowa, 188 U. S. 220. 


equivocation that national banks arc instrumentalities 
of the Federal Government and were created for a pub¬ 
lic purpose; that while engaged in the banking business 
for the profit of their shareholders, they serve the pur¬ 
poses of the Government of the United States in many 
ways, particularly in relation to the execution of finan¬ 
cial policy and the custody and movement of funds. 
By means of the national bank system, of which Appel¬ 
lant is a member, Congress provided itself with a 
mechanism to serve the operations of the Government. 

The existence of these instrumentalities of the 
United States made it possible for Congress to create 
the Federal Reserve System by legislative fiat. Like¬ 
wise, the national banking system formed the basis for 
the creation of the Federal Deposit Insurance Corpo¬ 
ration. 

1 As a banking corporation, Appellant is there¬ 
fore in the possession of attributes and respon¬ 
sibilities which take it out of the class of ordinary 
business corporations. It is clothed with the dignity of 
a great national design. The intent of Congress to 
confer jurisdiction over its affairs to any agency 
should not be construed to have been given except in 
cases where the authority is expressed in language 
which is clear and unequivocal. 

6. Can the Securities Exchange Act he Construed 
to Confer Upon the Commission Visitorial Powers 
Over Appellantf 

In view of the status of Appellant as a great instru¬ 
mentality of the United States, of the further fact 
that its operations are wholly circumscribed by the 
national banking laws, and that it is under the most 
minute supervision by the Comptroller of the Currency 


15 


who has ample power of corrective and disciplinary 
action—can the Securities Exchange Act of 1934 
be construed as having authorized the Commission 
to adopt the procedure which it threatens with 
respect to Appellant, namely, the disclosure of its af¬ 
fairs at a public hearing in an effort to determine its 
condition? That Act contains no specific language 
giving the Commission any such authority. It is 
claimed as being inherent or implied in the Commis¬ 
sion’s general power to investigate the truth or falsity 
of applications of issuers for the registration of their 
securities on national securites exchanges. But the 
information which the Commission seeks from Ap¬ 
pellant has always been in the possession of or avail¬ 
able to the United States through the office of the 
Comptroller of the Currency. Is it conceivable that 
Congress has thus by indirection given the Commis¬ 
sion this vast power over a national bank, but put 

into the Commission’s hands onlv a broad-axe and a 

% 

sledge hammer to bludgeon its way? Had Congress 
intended to give the Commission this power, would it 
not have implemented the power in some more effec¬ 
tive manner in order that its exercise would not be 
purely destructive? Would not Congress have pro¬ 
vided a more reasonable means of enabling the Com¬ 
mission to obtain the information if it be required by 
the United States and would not Congress have care¬ 
fully differentiated such powers of the Commission 
from those of the Comptroller of the Currency and 
related them to those of the Comptroller in order to 
avoid confusion and duplication in the public service? 

Congress has, by repeated legislative enactments, de¬ 
clared the policy of the United States with reference 
to the secrecy of examinations of national banks. Is 
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there any reason why, if Congress had intended to give 
to the Securities and Exchange Commission any right 
of examination of a national bank, it would not have 
applied to such a grant of power the same policy of 
secrecy which it has established with reference to the 
Comptroller? Why would it have made the examina¬ 
tions of the Comptroller secret and those of the Com¬ 
mission public.’ 

Under the Securities Exchange Act of 1934 the Com¬ 
mission is not given the express power for any pur¬ 
pose to obtain access to, or inspection on the premises 
of, the books, records and papers of any person. 1 For 
the purpose of making any lawful investigation under 
the Act the Commission is limited to the power under 
Section 21(b) to subpoena witnesses and to compel 
the production of relevant books, papers and records. 
Concededlv, the Congress of the United States could 
have clothed the Commission with any power over na¬ 
tional banks since national banks are affected wdth a 
public interest, and are mere creatures of Congress 
over which it has unlimited powers of control and reg¬ 
ulation. Congress has not in express terms given the 
Commission visitorial power over national banks and 
it is incredible to think that Congress intended by im¬ 
plication to empower the Commission, through the 
tortuous and relatively ineffectual means of the sub¬ 
poena ducts tecum and testimony elicited by the ques- 
tion-and-answer method at a public hearing, to ap- 

1 It is significant that under Section 8(e) of the Securities Act of 1933 
the Commission is expressly given the power to obtain direct access to 
books and papers for the purpose of determining whether a stop order 
should issue suspending the effectiveness of any registration, but under 
the Securities Exchange Act of 1934 the Commission is not given the 
express power of direct access for any purpose. See Editorial Note, 
“Investigatory Powers of the Securities and Exchange Commission’’ 
(1935), 44 Yale Law Journal 819. 
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praise the assets of a national bank. It is reasonable 
to assume that had Congress intended to grant such 
power to the Commission it would have more fully 
implemented and armed the Commission with the 
means of exercising the power effectively and, that 
especially in view of the sensitive nature of banks and 
the established tradition of preserving secrecy regard¬ 
ing the affairs of their customers, it would have ex¬ 
pressly given the Commission power of direct access 
and inspection on the premises. This view is fortified 
by the consideration that Congress has given the 
Comptroller of the Currency plenary power of inves¬ 
tigation by means of direct access to the books and 
records of national banks and the power of requiring 
compulsory reports. It is further strengthened by the 
sound policy of the various Federal and State statutes 
which keep bank examiners’ reports confidential. 

In the face of these circumstances, we submit that 
the Securities Exchange Act of 1934 should not be 
construed by the Court to empower the Commission 
also to determine the condition of Appellant. The 
declared purpose of Appellees in the threatened pub¬ 
lic hearing, is to ascertain the financial condition of 
Appellant. The Comptroller of the Currency habit¬ 
ually examines Appellant for the same purpose. 
The adoption of the interpretation advocated by the 
Appellees would result in the absurdity that Con¬ 
gress intended that the Commission would dupli¬ 
cate the functions of the Comptroller. The Comptrol¬ 
ler possesses reasonable means of making his purpose 
effective, whereas the Commission possesses no means 
except that of the subpoena duces tecum with its re¬ 
sultant injustice, harshness, unreasonableness, and 
irresponsibility in its application. 
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In view of the special and comprehensive statutory 
provisions conferring visitorial power upon the Comp¬ 
troller of the Currency, his power must be deemed 
to be exclusive and to negative any concurrent or con¬ 
flicting power in the Commission merely by implication. 
The Comptroller of the Currency has the power, and 
indeed the statutory duty, of properly regulating and 
supervising national banks. If the Commission, by 
the asserted right of investigation and the potent sanc¬ 
tion of publicity, may in effect do the same thing, na¬ 
tional banks would be placed in the embarrassing 
dilemma of trying to follow the dictates of two sep¬ 
arate supervising authorities—an impossibility where 
their views might differ. Conflict of authority and 
power would exist and confusion and uncertainty 
would result in the administration of the law. 

The Federal Courts have recognized the unfairness 
and unreasonableness of subjecting national banks to 
the intolerable situation of being subject to the con¬ 
flicting jurisdiction of different branches of the govern¬ 
ment. 

In Citizens' National Bank of Orange v. Commis¬ 
sioner of Internal Revenue (C. C. A. 4th, 1935), 74 F. 
(2d) 604, it was held that a national bank is entitled to 
deduct the amount of a write down in bonds ordered 
by a national bank examiner in making its income tax 
return. The court said (p. 605): 

“Here we have a case in which one branch of 
the government can compel the taxpayer to take 
an action with regard to its securities which, when 
taken, will not be recognized by another branch of 
the government. This is not fair to the taxpayer. 
There should be at least some semblance of co¬ 
ordination between the several branches of the 
government in dealing with a taxpayer. It is im- 


19 


material as to wliat reason the bank examiner gave 

for ordering the charge off. His determination 

that the bonds were worthless in part was suf- 

cient. The bank was under the necessity of com- 

%> 

plying with the instructions given, and it seems 
only reasonable that the bank should be allowed, 
in its return for the purposes of taxation, a deduc¬ 
tion, corresponding in amount to the charge off 
made under compulsion. Otherwise the bank 
would be compelled to keep two sets of books, 
one as directed by the bank examiner, and the 
other for the purpose of making its tax return.” 

Many of the charges contained in the Commission’s 
order relating to Appellant deal with the classification 
and valuation of its loans and other assets. It is a 
matter of common knowledge that the value of such 
loans depends on the character of the borrowers as 
well as the security hypothecated and that the true 
and proper valuation of such loans rests in the final 
analysis upon opinion and judgment. This is the ulti¬ 
mate office and function of the Comptroller of the Cur¬ 
rency and his duly appointed assistants, the national 
bank examiners. If there is to be any orderly pro¬ 
cedure, their determination of the value of the loans 
and other assets held by a national bank should and 
must be final and conclusive on the Commission as it 
was held to be on the Commissioner of Internal Rev¬ 
enue, in the case of Citizens' National Bank of Orange 
v. Commissioner of Internal Revenue, supra. 

We submit that it was not the intent of Congress 
to give to the Commission any such visitorial powers 
over Appellant and that the Commission should 
have accepted the 4 ‘Report of Condition” and 
the “Earnings and Dividend Report” of Appellant in 
form and substance as submitted by Appellant to the 
Comptroller of the Currency. 
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B. 

Appellant is exempt from inquiry by the Commission, 
both as to the form and method of its accounting 
and reports and as to the contents and substance 
thereof. 

1. The Comptroller of the Currency Has Complete Su¬ 
pervisory Control Over the Whole Field of Bank¬ 
ing Practices by National Banks, Including by 
Necessary Implication Their Accounting Prac¬ 
tices. 

Appellees in their brief (Appellees’ Brief, p. 22) 
draw the conclusion that the Comptroller of the Cur¬ 
rency does not prescribe accounting methods for na¬ 
tional banks but that there is a twilight zone in the 
field of national bank accounting over which no agency 
of the government has heretofore exercised active con¬ 
trol and that therefore national banks do not come 
within the exception of section 13(b) of the Securities 
Exchange Act of 1934. As a consequence Appellees 
contend that the general provisions of section 13(b) 
apply to Appellant, thus giving the Commission con¬ 
trol over its accounting procedure. 

While it is true that the Comptroller of the Cur¬ 
rency has not by the promulgation of any rule or reg¬ 
ulation prescribed the method of accounting in every 
respect which a national bank must follow, he does 
under specific authority of law, as is described below, 
prescribe forms of basic reports which necessarily re¬ 
quire the accounting of national banks to conform to 
them. We submit, therefore, that the Comptroller of 
the Currency has a greater degree of control over na¬ 
tional bank accounting than is contemplated In Section 
13(b) because, in addition to prescribing the forms 
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for the basic accounting reports, he has complete super¬ 
visory jurisdiction over every act of the corporation. 

Reduced to its simplest terms accounting is the 
means by which financial transactions are recorded. In 
the case of a banking institution it is a vital process. 
In the case of Appellant it is of the highest importance 
because Appellant is an instrumentality of the United 
States and operates under the close scrutiny of that 
government. Its accounting practices form the basis 
for a determination of its condition. 

There are two principal accounting reports required 
by law to be made by all national banks to the Comp¬ 
troller of the Currency, viz.: “Report of Condition” 
and “Report of Earnings and Dividends.” The form 
of each of these reports has been prescribed by the 
Comptroller of the Currency. They have the force and 
effect of law and are judicially noticed. See Calia v. 
U. S., 152 U. S. 221. 

a. Report of Condition. 

The original Act (June 3,1864, Sec. 34; 13 Stat. 109) 
provided that all national banks should make reports 
of condition to the Comptroller of the Currency. This 
provision, after having been amended from time to 
time, now provides that every national bank shall 
make to the Comptroller, not less than three reports 
per year in the form prescribed by him, verified by 
the proper officer, which shall exhibit in detail under 
appropriate heads all resources and liabilities at the 
close of business on some past day specified by him. 
This balance sheet is required to be published by the 
bank in the same form as transmitted to the Comp¬ 
troller. The Comptroller may call for special reports, 
in his discretion, “whenever in his judgment the same 
are necessary in order to obtain a full and complete 
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knowledge >f its condition.” Any national bank fail¬ 
ing to make these reports is subject to a penalty of 
$100 for each day during which such failure continues 
(Title 12, U. S. C., Section 161). 

This is the most important accounting document in 
the field of national banking. Several particular pro¬ 
visions deserve especial notice. 

The form of Report of Condition calls, on page 1, 
for thirty-two principal schedules in the balance sheet. 
On pages 2, 3 and 4 fourteen additional schedules are 
called for, including detailed statements of loans and 
discounts under ten headings, the securities account 
finder eight principal headings, demand deposits under 
six headings and time deposits under five headings. 
Tlie report, in other words, is a reflection of the books 
of the bank. 

In order that these reports may be properly pre¬ 
pared the Comptroller transmits with the blank forms, 
complete instructions to each bank. This is a pamphlet 
of fourteen closely written pages. It embraces the ac¬ 
counting practices of the whole bank. Particular at¬ 
tention should be called to the item on page 1 “Totals, 
schedules, etc.” where the following language occurs: 
“All accounts appearing on the bank’s books should 
be included in the specific balance sheet items on page 
1 of Form 2130. Accounts which cannot be properly 
included in the specific balance sheet items should be 
included in ‘Other Assets’ or ‘Other Liabilities’ and 
should also be listed in Schedule H or I against con¬ 
cise but clear captions.” 

After these reports are transmitted to the Comp¬ 
troller they become a part of the records of his office. 
At the next examination of the bank the national bank 
examiner checks every item in the report from the 
books of the bank. 
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It is necessary for Appellant to keep its books—that 
is to say to execute its accounting—in the form to 
meet the requirement of this basic report to the Gov¬ 
ernment. The books must as a practical necessity re¬ 
flect the schedules of the report. 

b. Report of Earnings and Dividends. 

In addition to the Report of Condition, each national 
bank is required to report to the Comptroller of the 
Currency, within ten days after declaring any divi¬ 
dend, the amount of such dividend, and the amount of 
net earnings in excess of such dividend. (Title 12, 
U. S. C. sec. 163.) 

The Report of Earnings and Dividends cov¬ 
ers a six months’ period. It embraces an account¬ 
ing to the Comptroller of every item of earnings and 
expenses of the bank under the following schedules 
(1) Earnings, (2) Expenses, (3) Net earnings from 
current operations, (4) Recoveries (5) Losses and De¬ 
preciation, (6) Net addition to profits, (7) Undivided 
profits at beginning of period, (8) Credits to undivided 
profits (under eight sub-heads), (9) Deductions from 
undivided profits (under nine sub-heads), (10) Total 
credits to profits since organization and disposition of 
profits. 

The instructions accompanying this form is a pam¬ 
phlet of seven pages with minute directions as to each 
schedule and item in the report. 

These two reports—of condition and of earnings and 
dividends—with the respective formal instructions and 
the statutory requirements relating to them have the 
force and effect of rules and regulations issued by the 
Comptroller of the Currency which, by necessary im¬ 
plication, prescribe accounting methods for Appellant. 
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c. Rulings and Regulations of the Comptroller of 
the Currency Prescribing Accounting for In¬ 
vestment Securities. 

In further support of our contention that the Comp¬ 
troller of the Currency does prescribe methods of ac¬ 
counting for national banks, attention is directed to 
the rulings and regulations of the Comptroller of the 
Currency promulgated on October 27, 1936, pertaining 
to investment securities. Paragraph 60 of the Law 
and Summary of these regulations and rulings reads 
as follows: 

‘‘ [Rules of accounting for securities account ].— 
Gross income from securities may not include the 
periodical deduction which a bank may make on 
account of amortization of premium paid out when 
the securities were purchased, since the entire 
proceeds of coupons on securities purchased in 
excess of par does not actually represent income 
thereon. If bonds are sold at a price exceeding 
their original purchase price, amortization al¬ 
ready taken should not revert to gross interest 
received, but should be treated on the books and 
shown in reports as a profit on the sale of securi¬ 
ties. All transactions involving the sale of bonds, 
whether resulting in profit or loss to the bank, 
should be reflected in the profit and loss account, 
otherwise it is impossible to render correct re¬ 
ports of earnings and dividends. Interest paid 
out by the bank in connection with the purchase 
of securities should be charged to the account. ‘In¬ 
terest Paid on Bonds and Securities.’ and should 
i be ‘washed out’ when the coupon representing 
i such payment is collected; only that part of the 
coupon representing such previously paid out in¬ 
terest should be credited to such account, and the 
1 remainder should be treated as income.” 
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These rulings and regulations were promulgated un¬ 
der Title 12, U. S. C., Section 24, and have the force 
and effect of law and may be judicially noted. See 
the decision of this court in Cooper v. O’Connor, 99 
F. (2d) 135. 

d. General Powers of Control by the Comptroller 

of the Currency. 

But apart from these specific statutory provisions 
and the necessary implications arising from them, the 
Comptroller of the Currency possesses a broader au¬ 
thority over the whole field of national bank account¬ 
ing. 

The national banks and the Comptroller of the Cur- 
rencv came into being at the same time bv virtue of the 
National Bank Act (1S63-64) and the Comptroller has 
dealt with the national banks exclusively these seventy- 
five years. By virtue of his great powers of correc¬ 
tion, discipline and penalty it became generally recog¬ 
nized that he not only was responsible for the enforce¬ 
ment of the specific provisions of the National Bank 
Act but also had jurisdiction, by the implications of 
the Act and through custom and tradition, over every 
type and form of national bank practice. In the Bank¬ 
ing Act of 19">3, Congress in two specific instances 
confirmed and placed beyond question this general 
supervisory power of the Comptroller. 

The first instance is in section 28 (a) (Title 12 U. S. 
C. sec. 481) and reads as follows: 

“The Comptroller of the Currency shall have 
power, and he is hereby authorized, to publish the 
report of his examination of any national bank¬ 
ing association or affiliate which shall not within 
one hundred and twenty days after notification of 
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the recommendations or suggestions of the Comp¬ 
troller, based on said examination, have complied 
with the same to his satisfaction. Ninety days’ 
notice prior to such publicity shall be given to the 
bank or affiliate.” 

This provision, in effect, gives the recommendations 
and suggestions of the Comptroller the force of law 
since he may impose a drastic penalty, for refusal or 
failure to conform to them. It is an unqualified au¬ 
thority and its scope is not by any means limited 
to infractions of the statutes. It embraces all banking 
operations and practices. A suggestion or recommen¬ 
dation with respect to accounting methods or practices, 
based on an examiner’s report would undoubtedly come 
within the provision. The publication of the report is 
designed to be a penalty—a drastic intermediate pen¬ 
alty—to enable the Comptroller to enforce his views as 
to how, in every manner, the bank should conduct its 
affairs. Surely there can be no doubt that the Comp¬ 
troller could apply this penalty if a national bank re¬ 
fused to comply with his suggestions regarding its 
accounting methods. 

The second instance is found in Section 30 (Title 12 
U. S. C. Sec. 77) and provides in substance that the 
Comptroller of the Currency may, whenever in his 
opinion the management of a national bank “shall have 
continued unsafe or unsound practices in conducting 
the business of such bank * * * after having been 
warned by the Comptroller of the Currency” to de¬ 
sist, the Comptroller may bring proceedings before 
the Board of Governors of the Federal Reserve Sys¬ 
tem for the removal of the management. 

Congress here again gave recognition to and con¬ 
firmed the fact that the Comptroller's powers of 
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supervision extended over banking practices of every 
description, including by necessary implication their 
accounting practices. 

It seems clear therefore that Congress intends 
that the Comptroller shall direct and control the ac¬ 
counting methods or practices in such manner as he 
may find expedient in order to discharge his official 
responsibilities under the national banking laws. This 
in fact is necessary in order that he may at any time 
without notice to the bank, proceed to determine its 
financial condition. Although Section 13(b) of the 
Securities Exchange Act of 1934 provides in terms for 
the exemption of any institution “whose methods of 
accounting are prescribed” by Federal statute or 
regulation, this provision, we submit, should not be 
subjected to the narrow, literal construction made by 
Appellees (Appellees’ Brief, p. 21). We have shown 
that the National Bank Act and the Comptroller of the 
Currency acting thereunder have prescribed account¬ 
ing methods for national banks sufficient to enable the 
Comptroller to determine, at any time, their financial 
condition. But apart from this consideration, we have 
also shown that a national bank is in every respect 
under the complete jurisdictional control of the Comp¬ 
troller at all times with respect to any and all acts or 
practices which they may engage in. It is our contention 
that the language of Section 13(b) above quoted was 
certainly intended to exempt any institution the ac¬ 
counting of which was subject to an even more precise 
control than the mere prescription of accounting meth¬ 
ods. This conclusion, we submit, naturally follows 
upon the principle that the greater includes the less. 
We submit therefore that Appellant comes within the 
exception of Section 13(b) of the Securities Exchange 
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Act of 1934, as amended, and that the Commission can¬ 
not make any rules or regulations inconsistent with 
Appellant’s Reports of Condition or its Reports of 
Earnings and Dividends which it has made to the 
Comptroller, nor inconsistent with the statutes which 
confer upon the Comptroller powers over Appellant’s 
accounting methods or practices. 

Appellees, however, assert the authority of the Com¬ 
mission to inquire into the truth of the Reports of 
Condition and of the Reports of Earnings and Divi¬ 
dends. (Appellees’ Brief, pp. 24-26) They have, in 
effect, asked “How can the Commission discharge its 
responsibility to the public unless it can independently 
make its own appraisal of Appellant’s condition?” 
But that is not the pertinent question. It is, “To 
whom has Congress delegated the authority and re¬ 
sponsibility for the determination of the condition of 
Appellant in order that the public may be protected?” 
We submit that the answer is, “The Comptroller of 
the Currency”. The United States therefore has com¬ 
plete knowledge of the condition of Appellant obtained 
according to law otherwise than through the Commis¬ 
sion. 

Appellees assume in their brief (Appellees’ Brief, pp. 
24-25) that the Commission has jurisdiction to inquire 
into the affairs of a national bank in case it be a regis¬ 
trant and they argue from this premise that it logi¬ 
cally follows that the Commission has like jurisdiction 
of inquiry with respect to a national bank, like Appel¬ 
lant, which was a subsidiary of a registrant at the time 
of registration. We submit, however, that registration 
by a national bank would not confer visitorial powers 
over it upon the Commission nor authorize the Com¬ 
mission to appraise its assets or otherwise determine 
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its financial condition, for the same reason, as we have 
argued, that the Commission has no jurisdiction over 
the affairs of Appellant. That authority with respect 
to all national banks, whether registrants, subsidiaries 
of registrants or national banks in any other status, is 
under the sole supervisory jurisdiction of the Comp¬ 
troller of the Currency (except as specifically delim¬ 
ited by Congress). 

Appellees in their brief (Appellees’ Brief, pp. 23-24) 
argue that the subject matter of many of the charges 
in the Order was filed by Transamerica Corporation 
as supplemental to the reports to the Comptroller of 
the Currency. We submit that the Commission was 
not authorized by law to call for any information sup¬ 
plemental to such reports made to the Comptroller of 
the Currency according to law; and that the action of 
Transamerica Corporation in voluntarily filing the in¬ 
formation cannot confer upon the Commission juris¬ 
diction over Appellant, nor can the Commission con¬ 
fer jurisdiction upon itself through the promulgation 
of rules, forms, or instructions which the law does not 
authorize it to issue. 


m. 

The Secretary of the Treasury Acted in Violation of 
Law When He Delivered to the Commission the 
Reports of Examination of Appellant and the Com¬ 
mission Thus Came Into the Unlawful Possession 
of and Access to These Reports. 

Appellees contend that the reports of the examina¬ 
tion of national banks made by the national bank ex¬ 
aminers to the Comptroller of the Currency are rec¬ 
ords of the Treasury Department and are in custody 
of the Secretary of the Treasury; that the Secretary, 
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as head of the Treasury Department, is authorized to 
prescribe regulations, not inconsistent with law, for 
the custody, use, and preservation of all of the rec¬ 
ords, papers, and property appertaining to his De¬ 
partment, citing Section 161 of the Revised Statutes, 
Title 5, U. S. C., Section 22. They further argue that 
the Comptroller is a subordinate of the Secretary of 
the Treasury and performs his duties under his direc¬ 
tions. (Appellees’ Brief, p. 30 If.) 


A. 

The Comptroller of the Currency does not perform his 
duties under the direction or supervision of the 
Secretary of the Treasury. 

Section 324 of the Revised Statutes of the United 
States (Title 12, U. S. C., Section 1) provides that the 
Comptroller of the Currency “shall perform his duties 
Under the general directions of the Secretary of the 
Treasury.” 

This language appears in Section 1 of the National 
Bank Act of June 3, 1S64, and has remained upon the 
statute books unchanged to the present time. But the 
words, “general directions,” must be construed in the 
light of the other provisions of the National Bank Act, 
Us amended, and also in the light of the administrative 
practice of the Secretary of the Treasury and the 
Comptroller of the Currency over a long period of 
years. These considerations will hereinafter be 
brought under review and it is believed that they 
clearly show that Congress did not intend that the 
Comptroller of the Currency should be subservient to 
the Secretary of the Treasury in the discharge of his 
duties; and furthermore, that the language above 
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quoted was so construed both by the Secretary of the 

Treasury and by the Comptroller of the Currency 

from the time of the creation of the latter office up to 

the present Administration,—a period of seventy-odd 

vears. 

* 

The degree of independence of the Secretary of the 
Treasury which Congress intended the Comptroller 
of the Currency to possess appears clearly from the 
provisions of the National Bank Act, as amended, and 
from other banking statutes, as has been shown under 
Point II hereof. 

In this connection an observation by Senator Glass 
during the debate on the Banking Act of 1933, of which 
he was the sponsor, may be quoted: 

“The Comptroller of the Currency is not a 
minor official of the Treasury Department. He 
holds an independent office for a longer time than 
the Secretary of the Treasury himself. He makes 
his report, not to the Secretary of the Treasury, 
but directly to the Congress of the United States.’" 
(Congressional Record, January 23, 1933, Vol. 76, 
Pt. 2, p. 2278) 

The word “general” has several different meanings 
but that which appears most aptly to fit into a proper 
construction of Section 1 of the National Bank Act is 
given in the Oxford Dictionary as follows: 

“Not entering into details; indefinite, vague. 
Opposed to precise.” (Vol. IV, p. 102) 

The National Bank Act and the banking laws subse¬ 
quently enacted clearly indicate that Congress in¬ 
tended that the definition given above should apply. 
The specific items of authority aforementioned w’hich 
Congress has conferred upon the Comptroller of 
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the Currency without reference to the Secretary of the 
'Treasury and the history of the administration of the 
office of the Comptroller of the Currency in relation¬ 
ship to that of the Secretary of the Treasury over a 
period of about seventy-five years, clearly support this 
view. 

In illustration of the relationship which Congress 
intended to exist between the Secretary and the Comp¬ 
troller, attention may be directed to numerous specific 
grants of authoritv' to the Secretarv of the Treasury 
in connection with the office of the Comptroller of the 
Currency. These are mostly of an administrative oi 
incidental fiscal character and stand out in sharp con¬ 
trast to the far-reaching discretionary powers of the 
Comptroller to act in the field of banking. 

Congress had provided for a number of administra¬ 
tive acts by the Secretary relating to government 
bonds used to secure national bank notes and also re¬ 
lating to such notes. These are now inoperative due 
to the lack of bonds against which currency may be 
issued. However, they are noted in the margin 2 

1 The Secretary approves the surety bond for the Comptroller (Act of 
June 3, 1864, sec. 1); he appoints the clerks to be employed by the 
Comptroller (Ibid.); assigns space in the Treasury Building for 
the conduct of the business of the Comptroller (Ibid., sec. 2); ap¬ 
points the Deputy Comptrollers. (Ibid., sec. 1); approves the appoint¬ 
ment of national bank examiners but the Comptroller fixes the salaries 
and is responsible for their duties. (Ibid., sec. 54); jointly with the 
Comptroller approve the purchase by a receiver of any property to 
protect the trust. (Act of March 29, 1886); and designates national 
banks as depositaries of public moneys. (Act of June 3, 1864, sec. 45) 

- He appointed a special agent for banks failing to redeem circula¬ 
tion. (Act of June 3, 1S64, sec. 47); appointed the clerical force in 
connection with the redemption of national bank notes (Act of March 
3, 1875); authorized the exchange of registered bonds for coupon bonds 
(Act of June 3, 1S64, sec. 16); made rules and regulations to permit 
an exchange of government bonds deposited to secure bank notes (Ibid., 
sec. 26); prescribed rules for printing charter numbers on bank notes. 
(Act of June 20, 1874); issued regulations for plates and dies for 
bank notes (Act of March 3, 1873); appointed one witness to destruction 
of mutilated national bank notes. (Act of June 3, 1864, sec. 24); dis- 
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since they have a bearing upon the interpretation of 
the language here under consideration. 

It appears, therefore, that Congress provided that 
the Secretary of the Treasure should have a general 
contact with the Comptroller of the Currency in certain 
matters relating to Government bonds, issuance of cur¬ 
rency and certain other matters relating to general 
financial policy; that he should have a remote control 
over the appointment of the Comptroller’s personnel; 
and that he should provide the physical quarters in 
which the Comptroller’s bureau should be housed. On 
the other hand, it seems clear that Congress in¬ 
tended that the great supervisory and jurisdictional 
powers of the Comptroller should reside in the Comp¬ 
troller alone. 

B. 

The reports of the national bank examiners are in the 
custody of the Comptroller of the Currency. 

In essence, Appellee’s attempted justification of the 
unlawful action of the Secretary of the Treasury in 
turning over the examiner’s reports, rests solely on 
the provisions of Section 161 of the Revised Statutes. 
Appellant has no quarrel with the provisions of this 
section. Its position, simply stated, is that the section 
has no possible application to the situation involved 
here. That section provides: 

“The head of each department is authorized to 
prescribe regulations, not inconsistent with law, 

posed of pulp from destruction of national bank notes. (Act of June 
23, 1S74); issued regulations for preserving records of redemption of 
national bank notes. (Act of June 3, 1864. sec. 47); issued regulations 
for reimbursement of national bank notes. (Act of July 14, 1890) ; 
jointly with the Comptroller of the Currency, he approved retirement 
of national bank notes. (Act of July 12, 1882, sec. 9); and he approved 
organization of national banks with capital less than $100,000. (Act of 
June 3, 1864, sec. 7. Repealed by Banking Act of 1933, sec. 17) 
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for the government of his department, the conduct 
of its officers and clerks, the distribution and per¬ 
formance of its business, and the custody, use, 
and preservation of the records, papers, and prop¬ 
erty appertaining to it.” (Italics supplied.) 

Pursuant to this statute, the Secretary of the Treas¬ 
ury has, from time to time, issued and promulgated 
rules and regulations with respect to the disclosure of 
information contained in the files of the Treasury De¬ 
partment. Since, however, the Secretary of the Treas¬ 
ury can make no regulation inconsistent with the Fed¬ 
eral Statutes, and in view of Appellant's contention 
that the confidential reports of the national bank ex¬ 
aminers are, by necessary implication of the statutes, 
in the custody of the Comptroller of the Currency 
alone, the issue resolves itself into what was the in¬ 
tent of Congress in the enactment of the particular 
statutory provisions discussed’in Appellant’s opening 
brief and Appellees’ brief relating to the reports and 
information concerning national banks in the posses¬ 
sion of the Comptroller of the Currency. 

Appellees in their brief (Appellees’ Brief, page 29) 
cite the case of Harwood v. McMurty, 22 F. Supp. 572 
(W. D. Ky., 1938), as authority for their contention 
that all records in the Treasury Department, includ¬ 
ing those in the office of the Comptroller, are in the cus¬ 
tody of the Secretary of the Treasury. This case in¬ 
volved alleged defamatory statements contained in a 
report made by an Internal Revenue agent in the dis¬ 
charge of his official duties. The decision held that, 
without the consent of the Secretary of the Treasury, 
the court is without power to require production of 
such a communication for use as testimony or to re¬ 
quire any officer of the Department to produce a copy 
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of it or to testify in regard thereto. However, the de¬ 
cision made no mention of any special legislation deal¬ 
ing with reports made by Internal Revenue agents and 
the case is therefore entirely inapplicable to the pres¬ 
ent case since there are particular statutory provisions 
relating to the reports made by national bank exam¬ 
iners. 

The report of a national bank examiner is in¬ 
herently a confidential report designed solely for use 
by his superior, the Comptroller of the Currency. The 
work of the examiner is the work of the Comptroller. 
These reports are not findings of fact for public use 
but embrace the opinions, suggestions, and recom¬ 
mendations of the examiner along with a complete 
critical presentation of the affairs of the bank as seen 
by the examiner. The examiner himself possesses no 
authority under the statutes but acts solely under the 
instructions of the Comptroller. He may be called the 
eyes and the ears of the Comptroller in his official visi¬ 
tation upon national banks. The confidential charac¬ 
ter of these reports grows out of the circumstance that 
banking is based upon confidence and is carried on in 
confidence. In sound traditional banking the relation¬ 
ship of a bank to its clients is held in strict confidence. 

The reports of national bank examiners, therefore, 
are in a class to themselves and are so regarded by 
Congress, as evidenced by the various statutes limiting 
their use, which were fully discussed in Appellant’s 
opening brief, and which Appellee has not explained 
away to the slightest degree, except to the extent of 
characterizing them as “recent.” 

Reports of examination are made to the Comp¬ 
troller , according to express statutory language. 
The presumption seems to be clear that Congress 
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intended that the Comptroller of the Currency should 
1 be the constituted authority to have custody over them 
and that they should not be made available to any other 
governmental agency or to any person whatsoever ex¬ 
cept as Congress might specifically direct or authorize. 

Appellees contend that notwithstanding these 
specific provisions of law relating to the Comptroller 
of the Currency, the Secretary of the Treasury never¬ 
theless, under the general powers relating to the heads 
of all departments (Section 161, Rev. Stat.) could 
deliver the reports of the national bank examiners to 
the Commission or to any other agency of the Govern¬ 
ment in his discretion,—and that without even discus¬ 
sing the matter with the Comptroller. 

Appellees, in support of their contentions, cite the 
cases of Jordan v. Roche , 228 U. S. 436 (1913) and 
' Helvering v. New York Trust Co., 292 U. S. 455 (1934), 
(Appellees’ Brief, page 39). Both of these cases in¬ 
volved the revenue laws. The case of Jordan v. Roche 
involved the question of whether bay rum imported 
from Porto Rico was taxable. An act of 1900 had im¬ 
posed on imports from Porto Rico a tax “equal to the 
internal revenue tax imposed in the United States upon 
like articles of merchandise of domestic manufacture.” 
A subsequent act of 1909 imposed a specific tax on bay 
rum imported from Porto Rico. The court held that 
bay rum was a “distilled spirit” and was taxable un¬ 
der the general language of the earlier act and that the 
later act was not a Congressional declaration that bay 
rum so imported was not subject to a tax under prior 
statutes. The case of Helvering v. New York Trust 
Co. involved the definition of “capital assets” in the 
revenue acts of 1921, 1924 and 1926. Obviously, the 
familiar rule announced in these two cases has no pos- 
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sible application to the question here involved. The 
specific statutes relating to the use of national bank ex¬ 
aminers' reports do not merely interpret or explain 
prior statutes, but obviously restrict the use of reports 
of national bank examiners and constitute a limitation 
on the general provisions of Section 161 of the Revised 
Statutes. 

If Appellees’ contention be the correct construction 
of the law, why did Congress authorize the Comptroller 
of the Currency to make these reports available to cer¬ 
tain specified governmental agencies? If the Comp¬ 
troller of the Currency be a subordinate official of the 
Treasury Department who performs his duties under 
the direction of the Secretary, why was it necessary for 
for the Congress of the United States to go to the pains 
of enacting a provision of law authorizing the Comp¬ 
troller of the Currency to make the reports available? 
Could any meaning be given to such an act of Congress 
if the Secretary of the Treasury had full power to dis¬ 
tribute these reports as his judgment might dictate? 
We submit that Congress cannot be put in this unten¬ 
able position by such a construction of the statutes. 

If Congress recognized the Secretary of the Trea¬ 
sury as the custodian of the national bank exam¬ 
iners’ reports and deemed it expedient to legislate 
with reference to the governmental agencies to whom 
such reports should be made available, surely it would 
have conferred the authority upon the Secretary of 
the Treasury and not upon the Comptroller of the 
Currency. But Appellees contend that because Con¬ 
gress conferred the authority upon the Comptroller of 
the Currency rather than upon the Secretary of the 
Treasury, the Secretary thereby remains free of any 
restraint with respect to the delivery of the reports. It 
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is submitted that Congress, in this legislation, ex¬ 
pressly recognized the great importance of the con¬ 
fidential nature of these reports, and intended that they 
should be held in the custody of the official to whom 
they are made except in those specific cases where Con¬ 
gress has specificially directed otherwise. We sub¬ 
mit therefore, that the Secretary of the Treasury, in 
delivering the reports of Appellant upon his own initia¬ 
tive to the Commission, acted in violation of law. 

Appellees, as we have seen, do not contend that the 
Commission has been authorized by Congress to have 
access to the reports of examination of Appellant. 
They rely solely upon what they contend to be the au¬ 
thority of the Secretary of the Treasury. The author¬ 
ity of the Commission, therefore, to receive these re¬ 
ports falls to the ground with that of the Secretary of 
the Treasury. Consequently, Appellees, in gaining ac¬ 
cess to the reports of examination of Appellant and in 
making use of them, acted also in violation of law. 

But, even conceding arguendo, that the Secretary of 
the Treasury had the power to give the reports to the 
Commission, nevertheless, he had no power to deliver 
them for the purpose of making them public because 
it is not contended that either he or the Comptroller 
of the Currency had that power; and it is a truism 
that a person cannot delegate authority which he him¬ 
self does not possess. 
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IV. 

The Secretary of the Treasury Had No Authority to 
Authorize the Commission to Make Public the Re¬ 
ports of Examination of Appellant or Any Part 
Thereof, and Appellees Unlawfully Made Public 
Information Derived From Such Reports. 

Moreover, even if it be conceded, for the sake of ar¬ 
gument, that the Commission lawfully obtained posses¬ 
sion of the examiners’ reports of Appellant, there ap¬ 
pears to be no question that neither the reports nor 
any information obtained therefrom could lawfully be 
made public by the Commission. Congress has author¬ 
ized publication of the report of examination of a na¬ 
tional bank only on one condition and by one official, 
the Comptroller of the Currency. The Secretary of 
the Treasury has not been authorized to make public 
such an examiner’s reports nor has he been authorized 
to permit any other government department or agency 
to make them public. Certainly it cannot be asserted 
with reason that the Commission has been authorized 
by Congress to publicize any such reports or any in¬ 
formation from them. 

It is significant that the cases of Harwood v. Mc- 
.1 luriy and Boske v. Comingore cited in Appellees’ 
Brief (pp. 29, 30, 32) deal with the right of a public 
official to refuse to make public—even in court—con¬ 
fidential information in his possession. The present 
case deals with the exposure to the public of such con¬ 
fidential information,—an entirely different matter. 

Testimony in this case showed no instance where 
publication had ever been authorized or made of a na¬ 
tional bank examiner’s report. (R. pp. 84, 86.) It is 
a matter of common knowledge, of which this court 
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may take judicial notice, that the proceeding with re¬ 
spect to the reports of examination of Appellant, which 
Appellees propose to undertake, is the first instance 
in the history of the national banking system, in which 
information from the report of the examination of a 
national bank has been made public by a governmental 
agency and in which further publicity is contemplated, 
for the purpose of investigating the condition of a na¬ 
tional bank. 

In the statutes discussed both in Appellant's open¬ 
ing brief and in Appellees’ Brief, it will be observed 
that in every instance where Congress has specifically 
authorized the use of the reports of national bank ex¬ 
aminers by governmental agencies, they have been spe¬ 
cifically required to treat the contents of these reports 
in confidence. Congress has, therefore, especially 
concerned itself with the preservation of the confiden¬ 
tial nature of these reports and this, no doubt, upon 
the ground that publication of the confidential re¬ 
marks of a national bank examiner about the affairs of 
a national bank would be contrary to public policy. 

The extreme sophistry of Appellees’ entire argu¬ 
ment attempting to justify the unprecedented, unlaw¬ 
ful act of the Secretary of the Treasury in furnishing 
examiners* reports of Appellant to the Commission for 
the purpose of broadcasting, in piecemeal fashion, in¬ 
formation obtained therefrom at a public hearing, be¬ 
comes particularly apparent in their discussion of the 
decision of this Court in Cooper v. O’Connor (Appel¬ 
lees’ Brief, pp. 43-46). 

Preliminarily, it should be noted that this case in¬ 
volved a closed bank in the hands of a receiver. 

Appellees, in their futile attempt to justify the act 
of the Secretary of the Treasury, apparently contend 


I 
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that there is no distinction between a criminal and a 
civil proceeding. In an effort to bolster up their argu¬ 
ment, they even go to the extreme of practically imput¬ 
ing criminality on the part of the officers of Appellant. 
Without the slightest foundation in fact, they state 
that information obtained from the examiners’ reports 
“might have led to, and, for all it appears, may vet 
lead to criminal prosecutions.” (Appellees’ Brief, 
p. 45.) 

That this statement was highly improper and that 
it in no way advanced the Appellees’ argument, is 
clearlv demonstrated bv the following considerations: 

The witness Anderson testified that examiners’ re¬ 
ports had never been publicly used in a civil proceed¬ 
ing (R 84-S6), and this testimony was given after the 
Court below had itself made it abundantly clear that 
the proceeding pending before the Commission was a 
civil proceeding (R. S5). 

Appellant is not a respondent in the proceeding in¬ 
stituted by the Commission (Appellees' Brief, p. 7). 
Appellant has filed nothing with the Commission. 
Therefore, by no stretch of the imagination could Ap¬ 
pellant have violated any provision of the Securities 
Exchange Act of 1934, either penal or otherwise. If any 
criminal law was conceivably violated it must have been 
some provision of the national banking laws. However, 
Appellees disclaim that they are seeking in any way to 
enforce the banking laws (Appellees’ Brief, p. 14). It 
is the duty of the Comptroller of the Currency to en¬ 
force a due observance of such statutes. The Comp¬ 
troller of the Currency had complete information 
concerning Appellant. Indeed, the only information 
possessed by Appellees was obtained by them from 
examiner’s reports made to the Comptroller of the 


42 


Currency under express provisions of law. Certainly 
the Commission could not have greater or more ac¬ 
curate information concerning Appellant than the very 
source from which it obtained such information. If 
any person connected with Appellant had possibly 
been guilty of violation of any criminal provisions of 
the national banking laws it was clearly the duty of 
the Comptroller—and his duty alone—to report the 
matter to the Department of Justice. The very lan¬ 
guage from the decision of this Court quoted by Ap¬ 
pellees contains the following: “The rules and regula¬ 
tions of the Comptroller of the Currency expressly 
provide for the reporting of evidence indicating crim¬ 
inal violations of the law by bank officers. These rules 
and regulations have been upheld as being within the 
authority of the Comptroller . . . They have the force 
and effect of law and are judicially noticed.” The 
opinion of this Court clearly indicates that if the Comp¬ 
troller of the Currency was in possession of evidence 
suggesting criminal conduct upon the part of bank 
officials, his failure to act under such circumstances 
would constitute serious malfeasance in office and, in¬ 
deed, a misprision of felony. Appellees’ statement 

that the information tliev obtained from these exam- 

• 

iners’ reports may yet lead to criminal prosecution is, 
therefore, practically tantamount to saying that the 
Comptroller of the Currency was guilty of “serious 
malfeasance in office.” 

Appellees, in effect, are arguing that the Commis¬ 
sion borrowed the examiners’ reports from the duly 
constituted agency charged with the enforcement of 
the national banking laws, to see whether it, the Com¬ 
mission, would, as “the primary and initiating source 
of instituting criminal proceedings,” suggest evidence 
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of criminal conduct to the Department of Justice. In 
other words, the Commission conceives itself to be the 
policeman for the entire nation, even over the affairs 
of national banks, despite the complete and compre¬ 
hensive jurisdiction over them conferred upon the 
Comptroller of the Currency. 

But where was the Comptroller of the Currency all 
this time? He is the official for whom the very reports 
were made, and it is his duty under the law “to enforce 
a due observance of the statutes.” Appellees entire 
discussion of the Cooper case is an amazing and naive 
revelation of the Commission’s true position in this 
entire matter—a clear admission that it is seeking to 
usurp the power and function of the Comptroller of the 
Currency over Appellant. 

The allusion to potential criminality contained on 
page 45 of Appellees’ Brief,—which statement, Appel¬ 
lees must have contemplated, would be sensationally 
featured in the nation’s press, even without their ac¬ 
tive instigation,—is at great variance with, and indeed 
makes a mockery of, their asseveration that “The Com¬ 
mission is, of course, anxious to avoid prejudicing the 
stockholders, borrowers and depositors of Appellant 
bank.” (Appellees’ Brief p. 54) 
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V. 

The Disclosure at a Public Hearing-, as Designed by Ap¬ 
pellees, of Appellant’s Books and Records, the 

I Loans Which it has Made to Its Clients, and Its 
Confidential Relationships in Its Banking Busi¬ 
ness, and the Proposed Attempt at Such Public 
Hearing to Appraise the Security for Such Loans 
and Otherwise to Attempt to Appraise the Condi¬ 
tion of Appellant, Will Cause Irreparable Injury 
to Appellant Unless an Injunction is Granted. 

The subpoenas duces tecum issued by Appellees to 
certain officers of Appellant, direct them to appear a* 
the public hearing being conducted by the Commission, 
and to bring with them substantially all of the records, 
books, and documents of Appellant including all loan 
and discount records, collateral records, appraisal rec¬ 
ords, charge-off loan and discount records, loan ap¬ 
proval records, and all other records relating to speci¬ 
fied loans, several hundred in number. Appellees admit 
that the Commission proposes to issue additional sub¬ 
poenas duces tecum to other officers and agents of Ap¬ 
pellant which will call for additional records of Ap¬ 
pellant concerning the accounts of its clients. It is 
the purpose of the Commission at such public hearing 
to make an independent appraisal of the assets of 
Appellant. 

The questions with respect to which testimony is in¬ 
tended to be taken at the public hearing are set forth 
as charges in the Order. These include charges which 
criticize accounting practices of Appellant, its operat¬ 
ing policies, and its dividend policies. 

In order to carry out the program of Appellees, 
witnesses will be put on the stand and, through the 
question and answer method, it is proposed to ex- 
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tract financial information, bit by bit, with respect to 
Appellant. In the attempt to determine whether a 
loan is good, slow, doubtful, or a loss, under this pro¬ 
cedure, testimony will have to be taken in public with 
respect to individuals and corporations to whom Ap¬ 
pellant has extended credit and taken their notes. 'Wit¬ 
nesses will be put upon the stand to testify as to the 
standing of such borrowers in their respective com¬ 
munities, their financial worth, and the value of what¬ 
ever security they may have given to Appellant for 
such loans. Financial statements will be introduced 
and subjected to critical examination by counsel by 
means of testimony from the witness stand; and in 
like manner, such collateral as may have been offered 
and accepted will be disclosed and discussed. If real 
estate be the security for the loan, a similar attempt 
will be made to appraise its value. The borrower him¬ 
self may be put upon the witness stand to answer ques¬ 
tions about his credit and be put on the defensive as to 
his financial standing in the community. The inves¬ 
tigation of his bills receivable may involve the credit 
of a large number of the depositors of Appellant who 
have transacted business with such borrower. 

The natural result of this procedure will be the pub¬ 
lication of the names of the borrowers, the amounts of 
their loans, and items about them in the local news¬ 
papers in the communities where they reside. Persons 
who have dealt in confidence with the bank will thus be 
denied the protection given by the internal revenue 
laws to those who pay the Federal income tax and those 
who are protected from the disclosure of trade secrets 
by the Securities Exchange Act. 

The banking business in its very nature depends 
upon public confidence for its success and even for 
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itk existence. Bank loans are always made in privacy. 
Persons who, for whatever purpose, borrow money 
from a bank have always been assured of complete 
protection of the confidential relationship existing be¬ 
tween bank and client. The very nature of these trans¬ 
actions demands that they be screened from the public 
gaze. 1 The motive of the borrower in seeking credit 
from the bank is the most private of all considerations. 
To open to public inspection the relationship of a bank 
to its customers would be an exposure of the private 
lives of the eommunitv where the bank carries on its 

V 

business, which would only mortify innocent individ¬ 
uals and serve to feed the curiosity of the morbid. 

'Where the borrower is a corporation, the disclosure 
of its loan and a public discussion of it in a legal pro¬ 
ceeding to which the corporation is not a party, will 
expose the financial condition of such a corporation to 
its competitors. Where the loan involved a trade 
secret or the embarkation in some new enterprise or 
new development, the corporation might face ruin 
through the disclosure. 


1 In Cousins v. Pcreles (Wis., 1919), 172 X. W. 953, the Wisconsin 
Supreme Court, in discussing a state statute which imposed upon the 
banking commissioner a duty to keep secret all information obtained 
in the course of any examination of a bank, said (p. 955): ‘‘The object 
of the statute includes more than protecting the financial and business 
affairs of a bank that had been examined. It was enacted to keep secret 
all information and facts contained in any report of an examination of a 
bank as required by the statute. Such a report may and probably does 
contain a record of facts and much information concerning securities 
and business affairs confidentially obtained through various sources and 
from different persons and business concerns connected with and throw¬ 
ing light on the conduct of the business and affairs of the bank covered 
in the report. Obviously disclosure of such facts and information might 
do serious injury to other persons and financial institutions than the 
bank undergoing liquidation. We are of the view that the statute was 
designed to enjoin secrecy of such facts and information in reports on 
file in the state banking department, and that production of the reports 
pursuant to the order appealed from would be in violation of the sec¬ 
recy enjoined by this statute. ” 


V 



Consider the magnitude of the undertaking which 
Appellees propose. Appellant is a large branch bank¬ 
ing institution, carrying on its banking business under 
the provisions of the national banking laws. It is the 
fourth largest bank in the United States. It does 
business in 308 communities in the State of California 
through its main offices and its branches. One-third of 
the people of the State of California are clients of 
Appellant, its depositors numbering more than 
2,200,000. Its borrowers number more than 600,000. 
It carries on not only a metropolitain banking business 
in the large cities but, in addition, serves the people 
in the small towns and rural districts. To expose 
the affairs of Appellant in a public hearing as indi¬ 
cated above, would broadcast from the housetops the 
private lives of a large proportion of the people of the 
entire State of California and in every section of it. 

Is it conceivable that any bank, however strong and 
sound, could carry on the banking business when it is 
possible that a procedure of this character could be 
launched against it at any time out of a clear sky? 
Would a private person, who is a mere innocent by¬ 
stander, seek credit from a bank if he knew that it 
was possible that his application for the loan, his 
standing in the community, his financial statement, 
and all of his property would be subject to public dis¬ 
closure by a governmental agency and subjected to 
analysis and criticism designed to show that perhaps 
his loan had been improperly granted? 

The irreparable injury which Appellees threaten to 
do to Appellant, therefore, is the destruction of Appel¬ 
lant’s most valuable possession, namely, the confiden¬ 
tial relationship which exists between Appellant and 
its clients, and in consequence the destruction of its 
banking business. 
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The Court Below, as a Court of Equity, had Jurisdic¬ 
tion of the Subject Matter; the Action was not 
Prematurely Commenced, and Appellant is En¬ 
titled to an Injunction and a Declaratory Judg¬ 
ment. 

The Court below held that it had jurisdiction, and 
that the suit was not prematurely commenced, but de¬ 
nied Appellant a declaratory judgment and the in¬ 
junctive relief sought. 

Appellees made no assignments of error by reason of 
the Court's concluding as matters of law that it had 
jurisdiction, and that the suit was not prematurely 
commenced, nor did they appeal from the judgment,— 
apparently on the assumption that Appellees are 
eager to retain advantage of the lower court’s conclu¬ 
sion that the subpoenas in question are not unreason¬ 
able and are within the law. However, Appellees, in 
their brief, now apparently take the position that the 
suit was prematurely commenced and that Appellant 
has no standing to obtain equitable relief because its 
legal remedies are adequate and because it is not 
threatened with irreparable injury. 

The general rule that one must exhaust his ad¬ 
ministrative remedies before he is entitled to any ju¬ 
dicial relief, established in Myers v. Bethlehem Ship¬ 
ping Corp. (1938) 303 U. S., 41; Federal Power Cow. 
v. Metropolitan Edison Co. (1938) 304 U. S., 375, and 
other leading cases, is not applicable in this case. 

Appellant is not in the position of a party to the 
administrative proceeding. At most its position is 
simply that of a witness interested in, but a stranger 
to the inquiry. Cf. Ellis v. Interstate Commerce Com- 
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mission (1915) 237 U. S., 434. The instant case clearly 
does not involve an attempted review by a party to 
the administrative proceeding of a mere preliminary, 
interlocutory or procedural ruling or order such as was 
involved in the cases of Myers v. Bethlehem Shipping 
Corp., supra , and Federal Bower Commission v. Met¬ 
ropolitan Edison Co., supra. 

Moreover, Section 25 (a) of the Securities Exchange 
Act of 1934 permits only a person who is a party to 
obtain judicial review. Therefore, Appellant would 
not be entitled to any review under this section even 
after a final order had been entered by the Commission 
in its pending proceeding. 

Appellees contend that the procedural provisions of 
the Securities Exchange Act afford the Appellant an 
adequate legal remedy to contest the validity of the sub¬ 
poenas issued by the Commission and that the proper 
course of procedure for Appellant to follow is to wait 
until the Commission attempts to enforce in a District 
Court compliance with such subpoena and to resist en¬ 
forcement by such Court of such subpoenas. Appel¬ 
lees erroneously assume in their brief (Appellees’ 
Brief, p. 51) that Appellant has apparently receded 
from its position in the Court below that a recalci¬ 
trant’s legal remedv in resisting the validity of sub- 
poenas is inadequate. This point was not discussed in 
Appellant’s brief for the obvious reason that Appellees 
made no assignment of error to the lower court’s con¬ 
clusion of law that the suit was not prematurely com¬ 
menced. 

The procedure suggested by Appellees would clearly 
not afford adequate relief to Appellant. If the infor¬ 
mation upon which the Commission has purported to 
act and as to which it threatens to give further pub- 
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licity was unlawfully obtained, clearly an injunction 
would issue to prevent illegal disclosure. Utah Fuel 
Co. v. National Bituminous Coal Com. (January 30, 
1939) 83 L. Ed. Adv. 402. 

This Court, in its decision in the case of Procter & 
Gamble v. Coe (1938) 96 Fed. (2d) 518 (cert. den. 59 
S. Ct. 65) listed the following tests (among others) as 
having been used to uphold the exercise of judicial 
restraint upon executive action under valid laws (p. 
521): 

“(1) Where an officer, insisting that he has the 
warrant of the statute, is transcending its bounds, 
and thus unlawfully assuming to exercise the 
power of government [Philadelphia Co. v. Stim- 
son (1912), 223 U. S. 605, 32 S. Ct. 340, 345]; (2) 
where an officer attempts to enlarge his power, or 
to usurp power [Waite v. Macy (1918), 246 U. S. 
606, 38 S. Ct. 395, 397]; or (3) where his act is 
based upon a clear mistake of law (American 
School of Magnetic Healing v. McAnnultv, 187 
U. S. 94, 109, 110, 23 S. Ct. 33, 47 L. Ed. 90*); (4) 
where the action of the officer or administrative 
body is clearly beyond its power and in violation 
of the statute (Interstate Commerce Commission 
v. Northern Pacific By. Co., 216 U. S. 53S, 30 S. Ct. 
417, 54 L. Ed. 608. See Lane v. Watts, 234 U. S. 
525, 540, 34 S. Ct. 965, 58 L. Ed. 1440; Santa Fe 
Pacific H. Co. v. Lane, 244 U. S. 492, 497, 37 S. Ct. 
714, 61 L. Ed. 1275); * # *” 

Appellant contends that the actions of the Appel¬ 
lees are in excess of the powers conferred upon them 
by the Securities Exchange Act of 1934, and also vio¬ 
late certain provisions of the statutes governing na¬ 
tional banks. 

The eases upon which Appellees rely as denying 
the existence of equitable jurisdiction to enjoin the 
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issuance of administrative subpoenas are all clearly 
distinguishable. 

Federal Power Commission v. Metropolitan Edison 
Co., supra , turned on the question whether the review 
by the Circuit Court of Appeals of an administrative 
order was premature and the decision of the case is 
that since the company had not exhausted its admin¬ 
istrative remedies under the statute and had not been 
subjected to an appealable order, the Circuit Court 
of Appeals, by the terms of the Federal Power Act 
itself, had no appellate jurisdiction to exercise. The 
case is consequently no authority for a denial that the 
District Court has jurisdiction to grant injunctive or 
declaratory relief to a stranger to a proceeding be¬ 
fore an administrative body in a case where such 
stranger has no administrative remedies to exhaust 
but desires to prevent irreparable damage to itself 
by reason of illegal acts of such administrative body. 

In Federal Trade Commission v. Millers' National 
Federation (App. D. C. 1931), 47 F. (2d) 428, the 
Federal Trade Commission, pursuant to a Senate 
resolution, began an investigation and issued 
subpoenas to officers of the federation calling for the 
production of certain of its records and papers. The 
Supreme Court of the District of Columbia enjoined 
the enforcement of the subpoenas but the Court on 
appeal reversed the decree of the lower court, holding 
that the federation was entitled to no injunction. The 
grounds for the decision are that there was no basis 
for equity jurisdiction here because the Federal 
Trade Act afforded an adequate remedy to the fed¬ 
eration. The Court states (p. 429): 

‘‘The Commission has jurisdiction to compel 
the attendance of the witness. In the event of his 
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refusal to produce the documentary evidence de¬ 
scribed in the subpoena or to permit it to be used 
in evidence, an adequate remedy is afforded the 
Commission by the terms of the statute. These 
are, therefore, not matters which are subject to 
investigation by a court of equity, or to restraint 
by injunction, as the whole matter can be de¬ 
termined in a proceeding where the Commission 
invokes the aid of the proper District Court to 
enforce its order.” 

The distinction between this Millers’ National Fed¬ 
eration Case and the instant case lies in the fact that 
Appellant is seeking the protection of rights recog¬ 
nized in the Utah Fuel Co. case, whereas no such 
rights are referred to in the above opinion in the 
Millers’ National Federation Case. Such rights are 
referred to in the first opinion in the Millers’ National 
Federation Case (App. D. C. 1927), 23 F. (2d) 968, in 
which an injunction was granted. 

The two opinions in the Millers’ National Federa¬ 
tion Cases are reconcilable if the facts behind them 
are examined (Transcript of proceedings, Vol. 3, pp. 
199-200). In the first case (23 F. (2d) 968) the plain¬ 
tiff’s bill averred that if the Federal Trade Commis¬ 
sion were not restrained (p. 969) 

• the private letters, papers, and documents 
of the plaintiff federation, containing information 
relating to trade practices, customers, merchan¬ 
dising policies, special markets, and information 
generally regarding the affairs of the members 
of plaintiff federation, will be exhibited and re¬ 
vealed to the public, transmitted to the Senate 
of the United States, and made available to the 
inspection of every one as a public record, there¬ 
by inflicting upon plaintiff federation and its 
members irreparable damage and injury.” 
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In addition, the Court in the first Millers’ National 
Federation Case states that the Federal Trade Com¬ 
mission’s request for books and documents (p. 969) 

* * was partially refused, for the reason al¬ 
leged that the letters and papers demanded were 
of a private and confidential nature, and were 
not material or relevant to any lawful investiga¬ 
tion by the Commission.” 

The granting of the injunction in the first case is thus 
based upon the confidential and irrelevant nature of 
the papers sought by the Federal Trade Commission. 

By the time of the second opinion (47 F. (2d) 428), 
the parties had agreed upon a statement of facts. 
The Court states (p. 428): 

“It may here be suggested that in the agreed 
statement of facts it is conceded by appellee fed¬ 
eration that the documents and records named in 
the subpoenas are pertinent, relevant, and ma¬ 
terial to the matters concerning which the Com¬ 
mission was directed to make an investigation.” 

The agreed statement of facts contains the following 
statement with respect to the documents sought to 
be subpoenaed by the Federal Trade Commission: 

*‘Thev do not contain anv information with re- 
spect to any secret commercially valuable plan, 
appliance, formula, or process which is used for 
the making, preparing, compounding, treating, 
or processing of articles or materials which are 
trade commodities, nor do they contain any com¬ 
plete list of all customers of any member of the 
plaintiff federation. Some of the letters received 
by the federation from its members were re¬ 
ceived and written with the understanding that 
their contents would not be disclosed to other 
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members of the plaintiff federation or to the pub¬ 
lic. None of said documents are private or con¬ 
fidential in the sense that they would be priv¬ 
ileged from production as evidence if lawfully re¬ 
quired in a trial before a court.” 

1 In the light of these facts, the two Millers' National 
Federation decisions are distinguishable from one an¬ 
other and the first case (23 F. (2d) 968) is authority 
for Appellant's right to an injunction in the instant 
case. That the first Millers’ National Federation 
Opinion states a sound principle of law is evidenced 
by the fact that the same view was taken by the 
Supreme Court in the Utah Fuel Case, supra. 

Appellees in their brief (Appellees’ Brief, page 53) 
cite the case of State of California v. Latimer, 59 Sup. 
Ct. 166 (1938) as authority for their contention that 
Appellant is not entitled to equitable relief in this case 
t l ven though the action of the Secretary of the Treas¬ 
ury was unauthorized, since, as they claim, Appellant 
is not threatened with irreparable injury. Appellant, 
in Point V above, has demonstrated that as a matter of 
common knowledge the court should take judicial no¬ 
tice of the fact that the proposed procedure to be fol¬ 
lowed by Appellees would cause great and irreparable 
injury to Appellant. Moreover, the case of State of 
California v. Latimer, supra, involved no questions of 
matters of a private and confidential nature. In that 
case the State of California, as owner of the State Belt 
Railroad, brought a bill against the members of the 
Railroad Retirement Board and the Commissioner of 
Internal Revenue to enjoin them from enforcing the 
Railroad Retirement Act. In the bill an allegation 
was made that compliance with the regulations of the 
Railroad Retirement Board would subject the State 
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“to great expense.” Xo supporting detail or specifica¬ 
tion was given. The court naturally held that such a 
general statement was not an adequate basis for relief 
on the ground of irreparable damages and that the 
trifling expense of temporarily complying with the reg¬ 
ulations involved until the applicability of the Act had 
been judicially determined was not sufficient to sup¬ 
port the irreparable injury indispensable to interposi¬ 
tion by injunction. The court there expressly stated 
that there was no such “special circumstance which en¬ 
titles one to resort to a suit for an injunction.” The 
present case is clearly one of “special circumstance” 
involving confidential information of a national bank, 
the disclosure of which would clearlv work to its ir- 
reparable injury. 

The present case would appear to fall squarely 
within the rule affording equitable relief announced 
in Gully v. Interstate Natural Gas Co. (C. C. A. 5, 
1936) S2 F (2d) 145 where as here the disputed ques¬ 
tions are purely legal and nothing more administra¬ 
tive can be done, or where the remaining administra¬ 
tive steps are merely formal. In the present case the 
Commission has already obtained information con¬ 
cerning Appellant from the Secretary of the Treas¬ 
ury and claims that its action in obtaining and 
publicizing such information was proper and lawful. 
The Commission has already issued subpoenas to 
officers of Appellant requiring their testimony and the 
production of Appellant’s records and claims the right 
to investigate the affairs of Appellant and exercise 
visitorial powers over it. Appellant has no opportun¬ 
ity to question before the Commission the validity or 
the propriety of the Commission's actions. The only 
questions presented are purely legal. 
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Appellant is not afforded an adequate remedy by 
the opportunity to contest the validity of the subpoe¬ 
nas issued by the Commission in an action which the 
Commission may bring to enforce such subpoenas for 
the following additional reasons: 

(1) The witness would be running the risk of being 
and becoming subject to the criminal penalties pre¬ 
scribed by the Act if they, “without just cause” de¬ 
cline to obey the subpoenas. 

(2) If, in the proceedings by the Commission to en¬ 
force the subpoenas, the Court determined that the 
Commission was not entitled to an order, the Court’s 
decision would relate only to the particular subpoenas 
and the particular witnesses and documents therein 
referred to and there would be nothing to prevent the 
Commission from issuing new subpoenas directed to 
different witnesses and demanding different books and 
records, all of which would lead to multiplicity of 
suits. 

(3) In Court proceedings by the Commission to en¬ 
force the subpoenas, Appellant would not be able to 
raise all of the questions presented in the attempt by 
the Commission to investigate Appellant’s affairs. In 
such proceedings the subpoenas alone would receive 
consideration. On the other hand Appellant is just 
as much interested in preventing the Commission from 
giving publicity to information concerning its affairs 
which the Commission has unlawfully obtained from 
the Secretary of the Treasury. In order completely 
to protect Appellant from the unlawful acquisition 
and publication of information concerning its affairs, 
it is necessary for Appellant to obtain equitable re¬ 
lief against the subpoenas and to prevent the Com- 



mission from obtaining confidential information 
from the Secretary of the Treasury, or giving pub¬ 
licity thereto. It is only in the present proceeding 
that Appellant can obtain complete and adequate re¬ 
lief. 

(4) Even if it were held that the Commission could 
not enforce the subpoenas, Appellant would not be 
fully protected because the Commission could obtain 
the same result by requesting the Secretary of the 
Treasury to direct national bank examiners to secure 
the information which it desired the next time Ap¬ 
pellant was examined. It is necessary therefore, that 
the Commission be enjoined from obtaining further 
information from the Secretary of the Treasury or 
from the Comptroller of the Currency and from giv¬ 
ing publicity to such information. 

(5) In a proceeding by the Commission to enforce 
its subpoenas the right of Appellant to be free from 
investigation would not be involved since Appellant 
would not be a party to the proceeding, but only per¬ 
sons to whom the subpoenas were directed. Moreover, 
such a proceeding affords no protection to Appellant 
in case any of the witnesses subpoenaed intended vol¬ 
untarily to comply with such subpoena. 

In conclusion, as to the procedural points involved, 
the inapplicability in the instant case of the general 
rule that one must exhaust all prescribed administra¬ 
tive remedies before seeking judicial relief has been 
made clear by the arguments: (1) that Appellant is 
not a party to the proceeding of the Commission 
against Transamerica Corporation, in which Appel¬ 
lant’s officers have been subpoenaed as witnesses, and 
Appellant is accordingly unable to appeal from any or- 


ders made in such proceeding; and (2) that there are 
no further administrative remedies to which Appel¬ 
lant may avail itself, any remaining steps other than in 
judicial proceedings being merely formal. 

All actions taken by the Commission to which Ap¬ 
pellant is objecting are final. Appellant has no 
opportunity to question before the Commission the 
validity or propriety of any of these actions and the 
question of the validity of such actions is purely legal 
and is for judicial determination. 

The only opportunity other than in the instant pro¬ 
ceeding which Appellant would have to contest the 

validity of the Commission’s actions would be in a 
* 

proceeding brought by the Commission against Appel¬ 
lant's officers to enforce obedience to its subpoenas. It 
has been clearly demonstrated that Appellant could 
not have a complete determination of its rights in any 
such proceeding. The only determination which the 
court would make in such a proceeding would be 
whether or not these subpoenas were valid and en¬ 
forceable, whereas Appellant is seeking a determi¬ 
nation as well of the validity of the publication of in¬ 
formation concerning its affairs which the Commis¬ 
sion has unlawfully obtained from the Secretary of 
the Treasury. This question could not be determined 
in proceedings by the Commission to enforce its sub¬ 
poenas. 

It has been demonstrated that the only real relief 
which Appellant may have is in this proceeding. Ap¬ 
pellant is here seeking (1) protection from defending 
1 multiple actions for the enforcement of subpoenas, 
1 and (2) protection from the irreparable injury which 
it will otherwise suffer from the further publication 
' of matters concerning its business and affairs and the 
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obtaining of further information of a confidential na¬ 
ture by the Commission. It is common knowledge and 
a fact of which the Court will take judicial notice that 
secrecy concerning the affairs of a bank is absolutely 
necessary to its business existence and the mainte¬ 
nance of its good will. Expression of the policy re¬ 
quiring that banks ’ affairs be kept confidential is to be 
found in the federal and state law’s requiring that re¬ 
ports of examining authorities be not given publicity. 
The clear invalidity of the action taken and threat¬ 
ened to be taken by the Commission furnishes ample 
foundation for the injunctive relief sought. 

CONCLUSION. 

It is respectfully submitted that the decree of the 
court below should be reversed with direction to grant 
the relief prayed for by Appellant. 

Respectfully submitted, 

Donald Richberg, 
William Stanley, 

T. W. Dahlquist, 

Charles W. Collins, 
Attorneys for Appellant. 


